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Executive summary
The sensible management of risk is attracting attention at the highest political levels. During
2005, both the Prime Minister and Lord Falconer, the Secretary of State for Constitutional
Affairs, have made speeches on the subject. As stated by the Prime Minister at the Institute of
Public Policy Research in May 2005, “In my view, we are in danger of having a wholly
disproportionate attitude to the risks we should expect to run as a normal part of life.” Since
2004 HSC and HSE have been investigating the issue and opening out discussion. In July 2005
the HSC Chairman, Bill Callaghan, Minister with responsibility for health and safety, Lord
Hunt of Kings Heath, and HSE Deputy Chief Executive, formally launched a “sensible risk
debate”.
The main aims of this study are:
•

Assess the extent to which disproportionate health and safety management occurs, and
whether this is peculiar to certain sectors;

•

Assess the reasons and factors that contribute to disproportionate health and safety
management; and

•

Explore potential solutions.

This is the first HSE study on the matter of disproportionate decisions, intended to provide a
‘first cut’ overview of issues upon which to base HSE decisions on how to promote sensible
health and safety, and a basis on which to further develop understanding of these issues.
Previous research
A number of studies have been completed of whether disproportionate health and safety is
evident in particular sectors, including:
•

A 2001 study by the National Centre for Independent Living cited examples of
‘restrictive’ policies arising from over-interpretation of health and safety law, such as
no lifting of people in care, leading to suspension of care placements and loss of
independence for people in care.

•

A 2004 study by Arthur D Little into the railway industry reported a ‘pervasive and
self-sustaining culture of risk averse or over cautious behaviour in the UK rail industry
arising from and reinforced by criticisms following major accidents’.

•

Four education sector studies reported limited evidence of H&S restrictions on activities
but do report many fears and concerns about H&S, arising from perceptions of
litigation, prosecution and parental complaints.

These studies do provide some limited support to the suggestion that there are significant
concerns about health and safety considerations restricting activities that offer social,
educational and other benefits, even though the prevalence of such restrictions is limited.
Our survey findings
The main part of this study involved a brief review of media reports, a postal survey of 650
decision makers, a small emailed survey of IOSH members and 12 detailed case studies. It is
important to note that we drew upon the latter combination of evidence rather than relying on
any one source. In addition, the postal survey posed to respondents gave specific examples of
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activities possibly restricted by health and safety, to objectively test their prevalence rather than
only asking respondents to judge subjectively if health and safety was excessive. As with all
voluntary surveys, there is uncertainty whether responses are skewed towards or respondents
who have or do not have experience of ‘excessive’ health and safety, which reinforces the
importance of drawing on a range of sources of evidence.
Our review of media reports found ~100 stories. It is clear that the vast majority of the media
cited stories are from education (primary and secondary school), local authority run leisure
activities, other local authority activities or activities regulated by local authorities and
charitable activities. They typically involved members of the public (pupils, pedestrians, users
of leisure facilities) being prevented from continuing ‘every day’ activities such as playing
conkers or using bouncy castles, or excessive decisions such as cutting down trees to avoid the
risk of fallen fruit causing slippage. Few media reports relate to ‘traditional’ workplace health
and safety issues. Many relate to leisure and sporting activities. It is also clear that the activities
are often ‘novel’ health and safety issues, such as sporting issues, rather than traditional
occupational health and safety issues such as manual handling, falls from height and repetitive
strain injury. Thus, media reporting is focused on areas of public interest.
Our main postal survey of decision makers in organisations posed examples of excessive H&S
taken from the media and from discussions with trade and professional bodies, asking
respondents to report if they had banned, strongly discouraged, applied excessive restrictions or
adopted reasonable approaches to these activities. Our findings indicate that:
•

For most of the examples drawn from the media and trade associations, the vast
majority of respondents do NOT report banning such activities;

•

A significant minority of organisations cite examples of disproportionate health and
safety, typically citing restrictions on one or more of the activities cited in the survey;

•

Examples of disproportionate health and safety can be found in all sectors (not just
schools and local authorities) and that, if anything, fewer local authority respondents
indicate they have restricted the activities cited in the survey than other sectors.

In our survey we suggested 45 different examples of excessive decisions that have been cited in
mass media or by associations. We asked respondents to identify which ones they had seen
applied in their organisation. We found that:
•

For 21 of the examples none of the respondents indicated they had banned the activity;

•

In 16 of the examples, less than 5% of respondents indicated they had banned the
activity;

•

In 6 examples between 5% and 10% of respondents had banned the activity;

•

In two examples 18% of respondents had banned the activity.

Thus, in the vast majority of cases, the vast majority of respondents did not ban the activity. A
similar result is found for ‘strongly discourage’ and ‘excessive requirements’. In the majority of
examples, respondents indicate they applied reasonable requirements or assessed the risk as low.
In addition, three times as many respondents think the UK has a problem with disproportionate
H&S than think their organisation has a problem. These findings indicate that the perception of
excessive H&S is far greater than the level reported within organisations. Also, only a small if
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significant minority actually perceive that the cost of insurance causes serious financial
concerns.
As regards causes, a fear of litigation (for compensation) is cited by all of our sources of
research (previous research, trade association discussions, and questionnaire surveys). Due to
the importance awarded fear of litigation by respondents we briefly reviewed a series of studies
that have examined whether a ‘compensation culture’ has developed in the UK. Our brief
review included research into compensation outside of the Health and Safety Executive’s field
of responsibility because respondents cite a general fear of compensation, not one specific to the
field of occupational health and safety, and the fear relates to compensation behaviour of
members of the public whose health and safety does come within the HSE’s field of
responsibility in workplaces such as schools and leisure centres.
Indeed, as elaborated below, there is little evidence of an increase in compensation claims
(employers’ liability) within the area of occupational health and safety. There is evidence that
employers’ liability insurance claims have not risen and that the vast majority of people
suffering work related injury or illness do not make a claim. The inference is that perceptions of
trends in compensation claims outside of occupational health and safety may influence decisions
within occupational health and safety. It may be that occupational health and safety decision
making, especially where this concerns members of the public, is influenced by perceptions of
trends outside of worker health and safety or increased awareness/concern about possibility of
litigation.
Other important factors include implementing precautions for activities that pose a risk of death
even if the probability is low; concern about adverse publicity; and responding to occurrence of
serious incidents.
The role of HSE and LA health and safety enforcement is less clear.
•

On the one hand, the current survey found that 29% of respondents think the HSE/LA
sometimes enforce despite risk being very low, but HSE/LA inspector advice was
ranked 9th in causes of cited examples, and a fear of being prosecuted was ranked 2nd
in causes of cited examples;

•

On the other hand, the free text explanation of causes rarely cited actual examples of
enforcement that led to disproportionate responses.

A previous survey of organisations subject to H&S enforcement action found that most felt the
enforcement was fair.
Thus, the fear of prosecution may play a role despite tangible examples of enforcement actions
rarely being cited by our respondents.
The case studies indicate:
•

The media reports are incomplete, in such a way that they provide a misleading
impression, such as omitting the occurrence of serious injuries contributing to a
decision;

•

Where some anecdotal reports of examples of disproportionate health and safety
management were received from professional or trade association bodies, we were
unable to find any actual cases, such as a ban on work experience in local authorities;
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•

In some cases serious injuries had occurred (or were known to have occurred
elsewhere), leading decision makers to believe they needed to take action on the
grounds that it was a proven risk (even if the frequency of death or injury was
statistically low);

•

A fear of litigation was cited in some cases;

•

In some cases our review suggests the decisions are proportionate and valid;

•

In some cases ineffective action is taken due to a need ‘to do something’.

It should be recognised that in many of the case studies followed up from media reports that the
risk of injury was regarded as significant, or indeed a fatal or serious injury had occurred, and
that it was sensible to implement health and safety controls. Where the controls are construed as
disproportionate, the examples involve a sometimes complex and difficult set of judgements.
This indicates that a key factor in what are portrayed as ‘disproportionate’ decisions is the need
to resolve the following types of questions:
•

How to balance rights and needs of (for example) patients against protecting carers
against what is known to be a significant risk;

•

How to respond to a serious injury, especially where it concerns people like children for
whom society expects a very high standard of safety, noting that the occurrence of a
serious injury means that the risk is not theoretical;

•

How to balance the need for a flexible approach to safety, such as allowing people to
decide when to use personal protective equipment (PPE) based on their own dynamic
risk assessment, against the possibility of the organisation being held liable if people get
injured due to lack of PPE;

•

How to balance conflicting (equally valid) requirements from different regulators.

Many of the case studies involve the need to balance competing expectations. In addition:
•

Some decisions are made without the benefit of numerical data on the significance of
the risk and;

•

Many decision makers are not health and safety specialists.

Thus, our research indicates that some case studies involve challenging assessments being made
by non-specialists with limited information.
Respondents’ top ranked solution is more definitive H&S guidance. Our own view is that
definitive guidance would be of value in a number of respects:
•

Assisting decision makers who are not H&S experts; and

•

Providing a ‘standard’ for common activities, rather than having individual
organisations carry out their own specific risk assessments of a common activity.

The second ranked solution is to encourage decision makers to seek professional H&S advice.
This proposal is also made by trade associations and by respondents to the case studies. Some of
the organisations cited in case studies had little health and safety expertise. The lack of expertise
undermined their confidence in developing and implementing flexible health and safety
arrangements. This leads to the point that advice and guidance needs to be matched to the needs
of people with relatively little H&S expertise.
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Respondents also report a need to control the level of litigation (of organisations and
individuals) and reduce prosecution where risk was not reasonably foreseeable. Given the
disparity between perceived and actual trends in compensation claims, there may be value in
raising awareness of the actual level of individual litigation, prosecution (of individuals and
organisations) and liability. We also suggest that developments such as providing definitive
health and safety guidance, seeking professional H&S advice and clarifying legal
responsibilities would help provide the re-assurance needed by decision makers to adopt a
proportionate approach.
Respondents do not rate excessive requirements from HSE or LA inspectors as a leading factor
in their examples. Respondents do nonetheless argue for more pragmatic enforcement and cite
over zealous enforcement as a factor. Again we suggest raising awareness of the HSE’s
enforcement policy, to ensure perceptions are based on objective information.
We would offer another option following on from a parallel research study by Greenstreet
Berman for the HSE. The parallel study (Evaluation of the EPS and enforcement action, in
press) explored with workers and victims’ representatives what they aim for in the event of
injury. They placed importance on matters such as an apology, an explanation of what
happened, reassurance that lessons will be learnt and appropriate health care, as well as
compensation if loss has occurred. In the case of the NHS they have introduced a Patient
Advisory and Liaison Service (PALS) and NHS Redress Bill in response to these types of
desires. It is considered that by meeting the latter type of victims’ needs the tendency to litigate
is reduced, in part as it averts the feeling that litigation is required to secure ‘justice’ from an
“uncaring” organisation. Accordingly, another option is to explore how similar systems might
be introduced in other areas of work, such as schools, local government and industry, such as in
the form of either a voluntary ‘employers arrangements for responding responsibly to injuries
and ill-health’ or in the form of a statutory ‘restorative justice’ penalty. This may achieve a
number of things, including (1) providing staff with the reassurance that the first response to an
injury would not be litigation and (2) providing injured persons with an effective response that
meets their expressed needs.
Whilst there is strong support for addressing concerns about litigation and the perceived
compensation culture (which is being addressed by other parts of government), respondents also
provide numerous examples of actions for the HSE to lead on. There is also support for
communicating what is a reasonable and pragmatic approach to health and safety, and as part of
this engaging the public; again pointing to a need for HSE led communications as well as
dissemination of guidance.
Conclusion
This study has provided a number of types of evidence regarding the prevalence of excessive
H&S. It has found that most organisations do not report the examples of excessive H&S quoted
in the media. It also finds that the perceived level of excessive H&S in the UK is greater than
what respondents cite in their own organisations. However, a significant minority of
respondents do cite examples of what may be regarded to be excessive H&S, often due to
perceived risk of litigation/prosecution as well as literal application of H&S and limited H&S
competence. These findings do provide support for taking steps to clarify what is a sensible
approach to H&S as well as addressing perceptions about the risk of litigation/prosecution and
how best to respond to these perceptions.
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1 INTRODUCTION
1.1

BACKGROUND

The sensible management of risk is attracting attention at the highest political levels. During
2005, both the Prime Minister and Lord Falconer, the Secretary of State for Constitutional
Affairs, have made speeches on the subject. As stated by the Prime Minister at the Institute of
Public Policy Research in May 2005, “In my view, we are in danger of having a wholly
disproportionate attitude to the risks we should expect to run as a normal part of life.” Since 2004
HSC and HSE have been investigating the issue and opening out discussion. In July 2005 the
HSC Chairman, Bill Callaghan, the Minister with responsibility for health and safety, Lord Hunt
of Kings Heath, and the HSE Deputy Chief Executive, formally launched a “sensible risk
debate”.
The concern for a proportionate approach to risk has led to a series of actions including the Better
Regulation Task Force and a series of HSC/E talks, articles and responses to media reports – all
aimed at promoting debate about sensible risk and rebutting false media reports. In addition,
promoting a sensible approach to health and safety is also one of the main planks in the Health
and Safety Commission’s (HSC) strategy to 2010 and beyond. The HSC/E approach is, in their
words, to seek a balance between the unachievable aim of absolute safety and the kind of poor
management of risks that damages lives and the economy.
To support this debate, and be in a position to encourage sensible risk management, HSC/E and
the government need to better understand what is driving apparently disproportionate decisionmaking, and where reporting of such decisions promotes the view that “health and safety”
unreasonably constrains economic and other activity.
What is disproportionate risk assessment and management?
There are relatively few examples of activities banned by health and safety legislation. In
most cases it is possible to find a control measure that would work in practice to reduce the
risk to as low as reasonably practicable. Adherence to accepted good practice in the
management of an activity is normally considered sufficient. Examples of what could be
considered to be disproportionate decisions include:
•

Demands for absolute safety (nil risk) that are not required in standards or law;

•

Banning activities without considering the option of risk controls or without
considering the social, educational or economic benefits of that activity;

•

Banning activities that pose a low risk or despite no real evidence of a significant
risk;

•

Conducting detailed risk assessments of low risk hazards/ activities;

•

Devoting a large proportion of resources on minor hazards, whilst spending less time
on serious hazards.
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The main aims of this study are to:
•

Assess the extent to which disproportionate health and safety management occurs, and
whether this is peculiar to certain sectors;

•

Assess the reasons and factors that contribute to disproportionate health and safety
management; and

•

Explore potential solutions.

1.2

OVERVIEW OF WORK DONE

This study has involved 6 main tasks.
Review of previous research
We identified research into the occurrence, cause and potential solutions for disproportionate
health and safety management.
Identify and summarise a sample of media reports
We completed an internet based search for media stories of disproportionate health and safety as
well as seeking copies of reports held by the HSE, and identified the sectors, types of health and
safety issues and persons reported to be affected by the decisions. A search was made for media
reports of ‘disproportionate decisions’. This included searching:
•

http://www.overlawyered.com/

•

http://riskdebate.hse.gov.uk/ui/inovem.ti/group/riskdebate

•

http://www.hse.gov.uk/press/record.htm

•

An internet search using terms such as safety, mad, aversion, silly, bonkers and so on.

We also:
•

Liaised with HSE Communications Directorate, and;

•

Searched national newspaper websites.

The search sought to identify stories that were presented as ‘silly’ or where health and safety was
in some way ‘over the top’ regardless of whether the decisions may be valid or not. In producing
a count of stories we attempted to avoid double counting of stories cited in more than one news
paper (many stories are recycled in the media) and did not count stories that talked around the
issues without citing an actual case.
The aim of this search was, in a large part, to provide examples that we could ‘test’ during
discussions with trade associations and professional bodies, our survey and case studies. The
search also served to illustrate the type of issues and sectors portrayed in the media, against which
we could compare our own survey results.
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Discussions with trade associations and professional bodies
Interviews have been held with a sample of trade associations and professional bodies
representing a wide range of sectors. The objectives included getting an opinion from the
association/professional body, on behalf of their members, regarding:
•

The prevalence of examples of disproportionate risk assessment and management
amongst their membership/sectors;

•

The nature of these examples, particularly if they concern employee or public safety, new
or ‘traditional’ hazards and if the activities posed significant risks or not;

•

The causes and factors underlying these examples;

•

Suggestions on how to achieve a more balance approach to risk management.

The associations were selected to acquire opinion from sectors that have not been cited in media
reports, as well as sectors that have been cited in the media. In particular, the aim was to talk to
representatives of manufacturing and construction, two key sectors with established ‘traditional’
health and safety issues, as well as health, education and local authorities that have been cited in
media reports. Interviews were held with representatives of 19 organisations:
Manufacturing (x3)

Local authorities (x2)

Construction (x2)

Emergency services (x3)

Education (x1)

Health Care (x2)

Transport (x1)

Personal services (x1)

Leisure (x3)

Voluntary (x1)

Two sports associations were unable to provide examples and commented that health and safety
was not an issue for their association.
In each case a representative from the organisation was interviewed by telephone for
approximately 15 to 45 minutes, having previously been emailed an interview proforma.
Case studies
12 examples were selected from media reports and discussions with trade associations and
professional bodies for detailed review. This included contacting the individuals involved in the
decisions, validating what actually happened and the reasons for their decisions. The case studies
were completed by professional health and safety consultants, who also provided an opinion on
whether (having ascertained the facts) the decisions were disproportionate. We:
•

Checked the facts about actual decisions taken;

•

Explored the rationale underlying the decisions;

•

Identified ‘fears’ prompting/influencing decisions, and;

•

Ascertained the health and safety experience and competence of the persons involved.

We ‘validated’ the decision by (1) checking whether the decision is consistent with health and
safety regulations, (2) checking whether there are cases of injury and ill-health at the organisation
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or elsewhere that would justify (or at least explain) the decision, and (3) checking for
enforcement actions and compensation cases relating to this decision.
We also gave a brief outline of the media coverage and the factors that seemed to affect the media
story, and comment on any “angle” taken in comparison to our own understanding of the case.
Postal survey of decision makers
A postal survey of organisations was completed to test whether the reported examples of
disproportionate decisions occur widely or not, and to explore the reasons and potential solutions
for these. As part of this we ‘tested’ the validity of examples cited in the media and by trade
associations/professional bodies, by including specific examples in the questionnaire. As some of
the examples were sector specific we produced 6 ‘sector’ versions of the questionnaire (shown in
Appendix B) as follows:
•

Education (e.g., primary and secondary schools, universities);

•

Emergency services (e.g., police forces and fire brigades);

•

Health and Social (e.g., NHS hospitals and community health services);

•

Industry and services (e.g., banking, construction, manufacturing);

•

Leisure;

•

Local Government (e.g., local councils).

The questionnaire also explored suggestions for how to improve health and safety decision
making and examples of what organisations already do to achieve sensible H&S.
The questionnaires were piloted and worded to ensure that they were practical and open-ended,
enabling respondents to report examples or not as the case may be.
The questionnaire asked that “someone who understands the decisions taken about health and
safety in your organisation completes and return the questionnaire. This could be a Director, a
Manager or Health and Safety Advisor, for example.” The questionnaire went on to ask whether
the respondent had direct involvement or knowledge of the decisions covered by the
questionnaire, which the majority of respondents confirmed to be the case. Thus, the respondents
can be described as (mostly) health and safety decisions makers and advisors of decision makers.
Respondents replied as individuals rather than providing a response formally endorsed by their
organisation. They were asked to “draw on your knowledge about health and safety in your
organisation to help evaluate this issue.” The majority of questions relate to experience within the
respondent’s own organisation.
The survey was sub-divided by sector primarily to allow the questionnaire to use sector specific
examples. The sample size was designed to ensure the survey as a whole was large enough to
achieve sufficient power and confidence. The sample sizes for any one sector were not designed
or intended to be large enough to allow statistical comparison of results between sectors.
The sample size of 650 achieves a power of ~0.8 and a margin of error of less than 3%, which is
robust. The sample size for sectors (with local authorities the largest at 193) achieves a power of
only ~0.3, which is low for statistical comparisons between sectors. It should also be noted that
the per cent response rate varies between the sectors with a higher response rate from local
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authorities, for example, and a lower response rate from industry and services. This means that
caution must be taken, as with all sample based surveys, in the interpretation of numerical results.
As with all sample based voluntary surveys, results may be skewed by self-selection of
respondents where, for example, people with examples may be more or less inclined to respond.
The questionnaires cited, in total, 45 examples of what has been presented as disproportionate
health and safety in the media or by trade/professional associations. Respondents were asked to
indicate if they had banned or restricted these activities, or not. This approach was used to limit
the effect of subjective reporting. That is, respondents indicate what decisions had been made
rather than rely on their judgement of whether the decision was proportionate or not.
Table 1 shows the number of respondents from each sector, along with the survey’s response rate
for each group:
•

The sectors with the largest representation are Local Government, Health and Education;

•

Response rates vary between sectors. For Local Government nearly half the organisations
have responded, while for Leisure or Industry/Services the response rate is only 9%.

Table 1: Response rates
Education
(primary &
secondary
schools)

Emergency
services

Local
government

Health
& social
work

Leisure

Industry
& services

Total

Number of
respondents

110

66

193

159

36

86

650

Response rate

18%

44%

48%

40%

9%

9%

22%

The majority of respondents had worked with their organisation for more than 5 years.
Emailed survey of IOSH members
A smaller questionnaire was emailed to 5000 IOSH members (excluding consultants as well as
HSE and Local Authority regulatory inspectors). HSE inspectors and consultants were excluded
as the questionnaire explored ‘first hand’ experiences within the respondents’ organisations rather
than ‘third hand’ perceptions of decisions within organisations inspected or advised. The 116
respondents indicated if they were aware of disproportionate health and safety, or not.
Respondents were given a 3 week deadline to print, complete and return the questionnaire, in
accordance with the project schedule. The objective was to use a short version of the main postal
questionnaire to acquire a secondary view of the existence of examples of disproportionate H&S
and their causes. The small number of responses and low response rate does require the numerical
results to be treated with caution and not interpreted literally.
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2 SUMMARY OF PREVIOUS RESEARCH AND REPORTS
2.1

OVERVIEW

A number of previous reports have explored the occurrence and causes of ‘disproportionate’ risk
management, as summarised in the following sections. It is possible to note that:
•

They do cite examples of what they consider to be disproportionate health and safety
decisions and/or risk aversion;

•

They relate primarily to the health and safety of the public rather than employees, with
the exception of carers;

•

They tend to occur in the context or aftermath of controversial major accidents or serious
accidents, especially where this has led to prosecution or threat of prosecution of
individuals;

•

They tend to involve a literal interpretation/application of health and safety requirements,
partly as a reaction against the perceived risk of prosecution or litigation;

•

The examples are specific to a small number of sectors, namely rail, education (pupil
safety) and carers (employee safety).

The examples of manual handling of disabled persons, playgrounds and school trips (such as out
of school adventure activities) share the common thread of the need to balance the risk to people
with non-economic benefits of freedom, independence, education and personal development.
The HSE is occasionally cited as a cause of disproportionate decisions, and is reported to have
taken steps to achieve a more balanced approach in many cases.

2.2

REPORTS ON HEALTH AND SAFETY PRACTICES

2.2.1

Health and safety and caring for the disabled

The National centre for Independent Living completed a paper in 2001 regarding health and
safety and independent living of disabled people. It cited a concern about the balance of the
welfare and rights of care workers with those of the disabled children and adults. They cited a
number of what they term ‘restrictive policies’ including:
•

Exclusive reliance on equipment to lift disabled persons in community settings – which
places “unacceptable restrictions on their ability to participate in society”;

•

“No lifting” policies.

It is asserted that:
•

“such policies stem from over-restrictive interpretation of health and safety legislation”;

•

“they are compromising the health, safety and comfort of disabled children and adults,
even as they claim to safeguard the health and safety of support staff”.
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Within their paper they do cite a:
•

Precedent court case, that of ‘Edwards v Waltham Forest Health Authority’ that backs up
the tendency to view any manual lifting and handling as representing a risk that should be
avoided, and;

•

Assert that the National Back Pain Association/Royal College of Nursing (RCN)
publication ‘The Guide to Handling patients’ interpreted the regulations as meaning “no
one should be lifted manually except where there is no doubt as to safety, which would
only include lifting babies and very small children..” (Note this guidance was
subsequently revised in 2005).

•

Research by Sue Cunningham (2000) that found that professionals’ interpretation of the
Manual Handling Operations Regulations 1992 and subsequent ‘no lifting’ policies have
increased ‘disability oppression’, and that disabled people with lifting needs were not so
restricted before the regulations.

•

They also cite 34 prosecutions of the NHS by the HSE since 1988, suggesting they do see
the actions of the HSE as playing a part in excessive health and safety decisions.

This leads them to conclude that such guidance and anxieties about litigation is leading to tighter
interpretation of regulations and blanket bans on manual lifting and handling. Blanket bans
prohibit the balancing of health and safety of staff with the rights of disabled people. Indeed they
assert that “Where such policies are implemented, no consideration whatsoever is given to the
rights and wishes of the individual disabled person concerned”.
They go on to cite a 2000 survey by the Shared Care Network of its membership. Of 102
organisations that responded:
•

41% reported suspending current placements (for respite care facilities) and 66% were
unable to provide new placements because of moving and handling issues;

•

Many authorities operated blanket lifting restrictions;

•

At least two authorities banned the lifting of children over 18 months.

They also cite a Council for Disabled Children report of around 3000 disabled children being
excluded from school or social activity that requires a child to be lifted.
The concern regarding rights of the disabled have been noted by the HSC. Indeed, Lord Hunt in a
July 2005 speech cites a document by the Disability Rights Commission (DRC) that said “fear of
litigation lead to completely illogical conclusion which denies disabled people independence”.
They go on to say that “despite the fact that local authorities are required to assess risks to
people’s independence if they fail to provide services, the final nail in the coffin comes from the
way in which health and safety legislation is interpreted”.
The DRC position is that the RCN guidance does not represent good practice or a helpful
interpretation of the health and safety regulations. DRC asserts that, whilst the RCN say their
guidance is applicable to community settings, it is based on hospital settings. The DRC go on to
say that the HSE 2002 guidance ‘Handling Home Care: achieving safe, efficient and positive
outcomes for care workers and clients’ does achieve a sensible view on the balance between
health and safety and the needs of the disabled, and explicitly refers to the requirements of the
Disability Discrimination and the Human Rights Act. Indeed, the DRC quote the HSE as saying
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in 2002 that “it is not practical to have an absolute policy prohibiting a wide range of undefined
tasks involved in client care. It is also difficult to see how adopting an absolute no lifting policy
can be reconciled with the Disability Discrimination Act and Human Rights Act”. Clearly the
DRC see that the issue lies with the interpretation of health and safety law by the RCN rather than
with the law or the HSE’s interpretation of it. The currency of these issues is evidenced by Bert
Massie’s, chair of the DRC, statement in August 2005 that overcautious or ill-conceived
assessment still impacts care of disabled people, such as social services prohibiting placing
wheelchairs in the boot of a chair.

2.2.2

Rail risk aversion

Whilst railway safety is no longer a Health and Safety Executive responsibility, we have included
a study of rail safety as it provides some evidence about whether health and safety decisionmaking is proportionate or not.
Arthur D Little1 were commissioned by the Department of Transport to investigate whether and
to what extent risk aversion existed in the UK railway industry, and to make an international
comparison with Sweden, Netherlands, Germany and Japan. The work was prompted by
anecdotal information that the UK railway industry has become risk averse, i.e. where safety
related decisions have become overly cautious, leading to increased costs and reduced
performance. Their introduction stated that the situation was “generally attributed to the pressure
brought on the industry following the major accidents at Southall, Ladbroke Grove, Hatfield and
Potters Bar, and a heightened fear of prosecution” (p2).
They explored, through interviews with contractors, Network Rail, RSSB, Strategic Rail
Authority, Association of Train Operating Companies and train companies, between December
2003 and February 2004 whether:
•

There had been a shift in the balance of judgement in safety towards an overly cautious
position;

•

The industry is less confident in its ability to make judgements, and being held
responsible for making the wrong decision.

They explored trackside worker, contractor safety, rolling stock/signalling acceptance standards
and driver behaviour.
They found that:

1

•

There is a pervasive and self-sustaining culture of risk averse or over-cautious behaviour
in the UK rail industry, arising from and reinforced by the criticisms following major
accidents;

•

The risk aversion phenomenon in the UK is not apparent in the four comparison
countries, despite charges against operatives and managers after major accidents in
Germany and Japan. There have been no major accidents in Netherlands and Sweden in
recent years.

Risk Aversion in the UK rail industry. March 2005, report for the Department of Transport.
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They go on to report that risk aversion is manifested in various ways, including:
•

Relying on excessive analysis, strict compliance and decisions by committee – to protect
against personal liability;

•

Having senior management, who lack technical expertise, take decisions instead of front
line staff – to minimize corporate risk;

•

Senior management taking quick decisions – to be seen to be doing something.

They also report that the fragmented structure of the industry and lack of incentives to improve
services reinforces these behaviours.
On the other hand, they also found that there were urban myths, including:
•

“HSE will prosecute whenever possible” – in fact HSE has led only 1 prosecution of an
individual out of 78 possible cases since the introduction of RIDDOR;

•

“Individuals do not get prosecuted elsewhere in Europe” – in fact it appears the reverse is
the case.

Indeed, the report cites examples of the HSE reining back contractors’ health and safety
requirements. There is no linkage in the report between the HSE and the reported risk aversion.

2.2.3

Education and health and safety

School trips and adventure activities
A 2004 OFSTED report found that teachers’ fear of litigation has resulted in fewer school field
trips, citing a marked narrowing of the activities over the past decade. The report indicated that
the fear of litigation was leading some less experienced teachers to offer less challenging outdoor
activities, and that NASUWT advising its members not to take part in outdoor activities because
of the risk of litigation should an accident occur. They also suggest teachers’ perception of the
risk of litigation is exaggerated. In the opinion of the OFSTED report authors, the benefits of
outdoor education far outweigh the risks of an accident occurring. The OFSTED report goes on
to suggest that teachers’ fears arise, despite a fall in the number of accident claims, from:
•

A lack of awareness and confidence about procedures for managing risk;

•

Insecurities about subject knowledge.

In contrast Ofsted found that staff at outdoor centres are well versed in risk assessment and
management.
Although it is reported2 that there have been 24 pupil deaths in the past 8 years during educational
visits, it is apparent that these concerns grew after the 2002 Glenridding Beck case, where a
teacher was jailed for (manslaughter) “unbelievably negligent and foolhardy behaviour” after
letting a 10 year old jump into a swollen craggy stream despite specific warnings given minutes
before. Indeed, the HSE produced an educational tool after the Glenridding Beck case, although

2

David Garioch, Safety Management in schools. Safety and Health Practitioner, October 2005, p22.
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the National Association of Head Teachers considered existing DfES guidance sufficiently
detailed already.
Clearly there have been a number of other recent highly publicized cases including:
•

Twelve pupils and teacher killed when their minibus hit another vehicle on the hard
shoulder of the M40;

•

Three pupils killed in coach accident on school trip to France;

•

Multi-million pound award against London Borough of Barnet after a pupil contracted ecoli on a school trip to a farm, suffering brain damage and paralysis;

•

Two children swept away in 2000 whilst doing a river walk in the Yorkshire dales (No
one had checked the weather forecast on the day and a teacher leading a similar activity
in the morning failed to warn her colleagues about high river levels - Leeds Council was
prosecuted);

•

39 London students who were wearing only skirts, light tops, trainers and bin liners were
rescued from 2,500 feet up a Scottish mountain – described as the most ill-equipped the
rescuers had ever seen. None had waterproofs or walking boots. It was standard
procedure to have a teacher-pupil ratio of around one to eight in the mountains, instead of
1 to 39. No action was taken against the teacher.

The occurrence and publicity awarded these cases indicate that there is a high level of awareness
and public interest in educational safety, and that publicity is not restricted to any one event.
The Education Guardian counted 7 deaths in 2001 on school trips, mostly abroad, and 47 since
1985 (to 2002), and makes the point that whilst Adventure Centres are licensed and staffed by
trained persons, school trips are conducted by less highly trained teaching staff.
With ~3.2m secondary school pupils 2005, 47 deaths across 17 years translates into ~1 school trip
death for every 1.2m pupils each year.
These issues have already been the subject of debate with the result of the DfES in 2005 (Outdoor
Learning Manifesto) issuing additional guidance regarding the balance of rights and
responsibilities of staff, pupils and parents as well as reinforcing health and safety guidance and
the need for insurance as well as simplifying health and safety guidance. A key aim of the
guidance is to reassure staff that they will be treated fairly and will have ‘back up’ whilst
reinforcing the need to follow good practice. Both the HSE and DfES have produced guidance,
and articulated the view that adherence to good practice should assure sufficient safety for field
trips/adventure activities to proceed and protect against litigation.
Playground safety
Sarah Thompson3 completed a PhD study of three primary schools between 1998-2001 regarding
playground safety. She found that:
•

3

‘the demands of certain prescriptive agencies combined with parental intervention quite
often contributed towards teachers’ fears about legal repercussions within the primary

Thompson, S. Harmless fun can kill someone. Environment Law, VOl 1, No 1 Spring 2002. P95-103.
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school playground setting….to obviate these concerns teaching and ancillary staff govern
and restrict the children’s choice of entertainment during recreation time” (p96);
•

The health and safety regulations dominated the minds and practices of the heads of the
schools;

•

Head teachers re-laid many resentful feelings about health and safety.

The paper notes that the HSE state that ‘pupils are protected by this duty’ under the health and
safety regulations. The paper goes on to say that the responsibility for the safety of pupils is held
by the head teacher (the latter assertion is not correct: the legal position is the responsibility lies
with the LEA) and that these concerns and responsibilities culminate in teachers responding with
a “if in doubt, ban it” approach.
Indeed, the research suggests that many ‘safety’ rules are designed to protect the teaching staff
against accusations of negligence, such as forbidding the use of first aid plasters for fear of an
allergic reaction. The validity of these concerns was supported by citation of an investigation of a
school by the LEA in response to a parental complaint about how a playground injury was
handled by the school, and cases of schools being sued by parents. The work quotes at least one
head teacher saying that ‘a system of protection from litigation and accusation has to be instituted
by the school staff’.
Whilst the paper makes the point that the possibility of litigation is not new, by citing cases from
1969 and 1970, and that it is hard to find cases that have ruled the school was in breach of its
duty, it does assert that teachers believe parents are more aware of their rights and more willing to
litigate than in the past.
Playground study
A study of playground risk4 provides an analysis of HSE and LASS data on playground injuries
in and out of schools for the period 1986 to 1999. It is interesting to note that:
•

It reports that there were 1,773 major injuries in 1997/98 reported to the HSE – a
significant number;

•

14 fatal playground accidents reported to the HSE over the 13 year period, of which 9
were on school premises.

Of the nine fatalities on school premises, three involved vehicles, one was a fall from a tree; two
were falls from a school roof out of hours, one involved collapse of a brick pier and two involved
slips from same level following medical conditions. Of the 5 non-school playground deaths, 3
involved swings, one involved a splinter from a wooden slide puncturing an artery and one a fall
from a playground vehicle.
The LASS provides a higher estimate of playground accidents, quoting 6,100 school playground,
21,200 public playground and 10,800 parkland Accident and Emergency cases in 1998, the
majority being cuts, abrasions and bruises but with 9% becoming inpatients and 29% involving
fractures.

4

Playgrounds – risks, benefits and choices. Middlesex University research report for the HSE 426/2002
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The Middlesex University report concludes that the risk of playground fatality is low, especially
in comparison with other causes of childhood injury such as traffic accidents, sports and accidents
in the home. They report that playground equipment accidents account for 2% of hospital
attendances by children. They interpret their findings as indicating that:
“The safety of playgrounds in the UK has been under the spotlight for several decades.
However, the findings, summarized above, do not themselves provide an explanation for
why they have been afforded such a high profile”.
They go on to cite a number of alternative explanations.
•

First, a combination of public and professional influences, including a public safety
campaign by professionals and media reporting.

•

Secondly, they relay the view that courts, in settling compensation cases, focus on the
event and rely solely on a comparison of the accident circumstances with standards or
published advice, and pay less attention to any precedent risk and benefit equation. So,
while the agency may have adopted a ‘reasonably practical’ approach, it may be held
liable on the basis of a literal interpretation of advisory documents.

•

They relay the view that there has been a reduction in playground facilities due to local
authority budgetary issues caused by new Standards (e.g. resurfacing) and increased
litigation.

These concerns are thought to have contributed to a reduction in the number of playground
facilities, although the report does note there is little hard evidence of this.
They offer some options for resolving these concerns including:
•

Providing risk information (safety grading of playgrounds) so as to advise playground
users and their parents that playgrounds are not risk free – and hence placing more
responsibility on children’s guardians;

•

Ensuring safety standards do not impose costly safety measures that do not offer
significant safety benefits – they cite absorbing surfaces as an example of an unproven
safety measure;

•

Avoid literal interpretations of standards, instead adopting a more risk based approach;

•

Increase level of encouragement by regulators of duty holders in the balancing of the
benefits with the risks of play provision;

•

Reviewing how courts reach decisions on liability, particularly how courts assess
reasonable practicality and the reasonable foreseeability of accidents from an ex ante
position.

In order to provide an up to date view of the reported injury rate amongst pupils we acquired data
on the number of fatal and non-fatal injuries (any injury where a person is taken to hospital)
reported to the HSE and Local Authorities under the RIDDOR regulations and DfES data on the
number of pupils, as shown below:
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Number of primary school
pupils in England (average for
2001 to 2005)

Number of fatal accidents
reported to HSE age under 16
(2001/02 to 2004/05)

Number of non-fatal accidents
reported to the HSE (2001/02 to
2004/05)

4,177,838

5

3266

This gives 1.25 deaths and 816 non-fatal injuries per year. Translated into a rate this is:
•

1 death for every 3,342,270 pupils;

•

1 non-fatal injury per 5,119 pupils.

The rate of death falls within the region termed to be negligible by the HSE’s risk tolerability
criteria, which indicates that risks of less than 1 in 1 million are very low (negligible).

The same calculation is provided for secondary schools.
Number of secondary school
pupils in England (average for
2001 to 2005)

Number of fatal accidents
reported to HSE age under 16
(2001/02 to 2004/05)

Number of non-fatal accidents
reported to the HSE (2001/02 to
2004/05)

3,181,038

4

2951

This gives 1 death and 738 non-fatal injuries per year. Translated into a rate this is:
•

1 death for every 795,259 pupils;

•

1 non-fatal injury per 4,310 pupils.

The rate of death is just above the region termed to be negligible by the HSE’s risk tolerability
criteria, and comes within the region where further reasonably practicable measures need to be
considered.
It should of course be noted that the latter data may exclude deaths overseas, whilst the non-fatal
injuries may be under-stated due to under-reporting. It is also pertinent to recognize that whilst
the rate of death is relatively low, the absolute number of injuries is measurable.
Laboratory experiments
A recent study by NESTA5, Real Science (a lottery funded body that encourages science) , has
reported that science investigation and experiments in schools are being ‘squeezed out’, in part
due to misunderstandings amongst teachers and schools around health and safety. A 2005 ICM
poll6 of 510 science teachers from across UK reported by NESAT states that:

5

NESTA Research Report, November 2005. http://www.nesta.org.uk/assets/pdf/RealScienceFullReport1.pdf

6

http://www.nesta.org.uk/assets/pdf/ScienceTeachersReport.pdf
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•

87% say that (at least) once they have not allowed their students to undertake some form
of experiment or practical work because they think current H&S regulations prohibit
them from doing so.

It is important to note that:
•

Only 12% of ICM respondents said that they are ‘often’ prohibited by H&S legislation,
52% occasionally, 22% rarely and 13% never – concluding that this is not frequent;

•

Older teachers are least likely to report H&S restricting practical lessons – presumably
because their experience gives them confidence to proceed;

•

When asked what are the main barriers to science teaching, health and safety was the
fourth ranked constraint cited by 21%, and 4% citing lack of H&S advice, with more
emphasis awarded to time (64%), resourcing (34%), equipment and space (31%) – other
issues included curricula and assessment systems (15%) and lack of lab technicians
(15%);

•

The most common reason (cited in a survey by The Campaign for Science and
Technology) for being unable to carry out practical lessons is student behaviour;

•

The NESTA report does not provide any examples or further evidence about H&S
restricting practical lessons (other than quoting the ICM poll).

It is also pertinent to note, that whilst the ICM poll concludes that science teaching has declined,
more respondents (42%) said that science teaching had increased than decreased (32%).
NESTA recommend that national policy makers:
“Challenge the misapprehension that may exist amongst teachers and schools around risk, health
and safety, and potential litigation relating to the practical experimental aspects of science
enquiry learning.” (p4)
NESTA state that these findings reinforce the survey commissioned by the Royal Society of
Chemistry that found that some teaching is being inhibited by unjustified concerns about health
and safety.
The Royal Society of Chemistry have published guidance and advice about health and safety. It is
pertinent to note some of the key statements from the Society’s Environment, Health and Safety
Committee note on Health and Safety Legislation and Practical Chemistry Teaching in Schools:
“….both the amount of practical chemistry teaching in schools, and in some cases its quality,
have declined in recent years. The requirements of health and safety legislation are often cited
as a major reason for this. In fact legislation does not ‘ban’ any chemicals or procedures
likely to be used in school chemistry.
The Royal Society of Chemistry has serious concerns about the decline in the teaching of
practical chemistry in schools. This Note argues that blame for the decline should not be
placed on health and safety legislation.
One of the main reasons cited for the decrease in practical chemistry teaching in schools is
concern about health and safety legislation. In some cases this has also fostered an overly
cautious approach in the practical chemistry that is taught. These changes may have made
chemistry less appealing to pupils and reduced their interest in the subject. There is also
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anecdotal evidence that school pupils may be less well prepared for practical work in industry
and higher education courses.”
They note that these concerns have led to practical lessons being replaced by teacher
demonstrations and video presentations.
They go on to suggest that these concerns arise from:
•

Confusion about the difference between hazard and risk – with the consequence that
recognition of a hazard leads (wrongly) to banning an activity (without considering the
risk of harm);

•

Governors’ and teachers’ fears of litigation and adverse publicity;

•

The cost of chemicals and shortage of teachers.

The Society draws on a study by CLEAPS7. It asked CLEAPSS (a national advisory body
supporting the teaching of practical science) to investigate whether these concerns are justified in
secondary schools across the UK. Questionnaires were sent to a sample of 1249 secondary
schools of all types, in every education authority in England, Wales, Northern Ireland and the
offshore islands. This is just over one quarter of all secondary schools in those areas. Similar
questionnaires were sent to a sample of 447 Scottish secondary schools by SSERC (a sister body
to CLEAPSS, operating in Scotland). The questions related partly to organisational aspects of
health and safety in science but there were 40 questions about materials which might be used by
schools or practical activities they might undertake. There was an approximately equal mix of
biology, chemistry and physics but included some items relevant to all three sciences. The
response rate by those circulated was just over 24%.
Parallel questionnaires were also sent to 634 education officers in every education authority in the
United Kingdom outside Scotland, with a 10% response rate.
They found that:
•

•

7

The majority of schools and authorities do NOT have bans, specifically:
o

Almost 61% of education authorities replying (all from England and Wales)
indicated that they did not ban any chemicals or activities, many amplifying this
by saying that they strictly followed CLEAPSS guidance;

o

97% of schools say they still demonstrate the reaction between potassium and
water, 96% the van de Graaff generator and 90% the dissection of hearts;

o

Few chemicals/activities in the surveyed list were discouraged;

o

Three quarters of education authorities reported they had no bans in place.

There is some misunderstanding about what is / is not banned:

Surely that’s banned? A Report for the Royal Society of Chemistry on chemistry and procedures thought to be banned
from use in schools. October 2005. http://www.rsc.org/images/banned%20full%20report_tcm18-41414.pdf
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•

o

There was a small number of returns which showed an inaccurate understanding
about perceived national bans on a range of activities such as dissection,
reduction of lead oxide and use of air rifles;

o

Almost all of the 40 items in the ‘banned’ list, and indeed a few others not listed,
were banned locally by at least one of those authorities who had such
prohibitions in place;

o

Officers from the same authority were not always in complete agreement about
local policy and practice;

o

The majority of schools also believed incorrectly that at least two or three other
chemicals or activities, and sometimes many more, were also banned;

o

Where education authorities had introduced local bans, schools’ returns did not
match the authority ones.

o

70% thought wrongly that it is illegal for students to sample their own blood
whilst 32% believed wrongly that it is illegal to sample your own saliva.

Teachers are more likely to incorrectly say that certain chemicals or activities are banned
than technicians.

The CLEAPS report concludes that:
“It appears that the Royal Society of Chemistry’s concerns are substantially justified. There
are significant misunderstandings on the part of teachers and technicians about the chemicals
and scientific activities which are banned in secondary schools and some teaching is inhibited
by unjustified concerns about health and safety.”
“With a few exceptions, there is little evidence to support the view that arbitrary decisions or
over-reaction on the part of education authority officers is inhibiting good practical science;
in practice, education authorities have banned very little.”
The CLEAPS report notes that there is abundant H&S guidance on school chemistry and
procedures, but that much of it is ignored.
The Society concludes that:
•

There is a large amount of H&S guidance regarding how to control chemical risk in
schools and that application of risk assessment and risk management does enable
practical chemistry in schools;

•

Head teachers, teachers and governors need to recognize that H&S does not prohibit
practical chemistry and that the guidance they give to science departments (about safety
of practical chemistry) is proportional to the relative safety of chemistry.

The ICM poll found that the main source of advice was CLEAPPS (Consortium of Local
Education Authorities for the Provision of Science Services), followed by colleagues. The HSE
was not mentioned as a source of advice; however, it was not given as an option on the
questionnaire (although only 6% cited ‘Other’ sources).
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2.2.4

Evaluation of EPS and enforcement

As part of a wider evaluation of the Health and Safety Commission’s Enforcement Policy
Statement, Greenstreet Berman carried out a survey of organizations that had been subject to an
enforcement notice (prohibition or improvement) and/or prosecution.
The survey covered 562 organizations subject to enforcement (215 notices and 347 prosecutions)
as well as 276 other randomly sampled organizations (many of whom had been subject to
enforcement. All organizations subject to enforcement were identified using the HSE’s
‘offenders’ data and data from local authorities. The survey covered organizations inspected by
the HSE and those inspected by local authorities, 79% in England and Wales. As part of the
questionnaire the organizations were asked a series of questions about the fairness and
proportionality of the enforcement. The responses were split by the size of the responding
organization.
Thus, as per Table 2 respondents ‘partly’ to ‘mainly’ agree that notices are served because it was
a serious issue rather than a technicality. They do not tend to say that notices are unfair. As
regards prosecutions (see Table 3), whilst they are not seen to be a technicality or inconsistent,
they only ‘partly’ agree the prosecution is fitting and just and score somewhat closer to ‘partly’
agree regarding ‘thought the prosecution was unfair’.
The survey also found that only 12% of respondents judged that enforcement had increased in the
last two years, only 13% were reluctant to approach the HSE/LA for advice for fear of
enforcement, only 6% saw the HSE or Local Authority as ‘the enemy’, and only 4% thought they
would be subject to enforcement if they were to be inspected. Thus, there was little evidence of a
fear of enforcement amongst organizations, and little evidence that organizations subject to
enforcement regarded it to be unfair.
Table 2: Respondents' perceptions of fairness of notices (from previous survey) (0 = Not
at all, 1 = Partly, 2 = Definitely/Mainly)
Notices
N

M

S

M

L

VL

All

g. Thought that the notice asked for unnecessary or
disproportionate standards

0.3

0.7

0.6

0.7

0.5

0.3

0.5

h. Accepted that the notice should be served because this was a
serious issue

1.8

1.3

1.2

1.4

1.6

1.5

1.4

i. Thought that the requirements were a technicality

0.5

0.8

0.5

0.3

0.4

0.3

0.5

j. Felt that it was unfair to serve the notice on us

0.7

0.7

0.6

0.4

0.6

0.4

0.5

k. Felt that the notice did not focus on our priority health & safety
issues

0.3

0.6

0.5

0.5

0.7

0.3

0.5

l. Thought that the notice was unfair because workers were more
at risk from things they did outside work (e.g. manual handling)

0.7

0.3

0.3

0.3

0.1

0.1

0.2
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Table 3: Respondents' perceptions of fairness of prosecutions (from previous survey) (0
= Not at all, 1 = Partly, 2 = Definitely/Mainly)
Prosecutions
N

M

S

M

L

VL

All

b. Thought that the requirements were a technicality

-

0.4

0.5

0.3

0.2

0.2

0.3

d. Thought this was inconsistent as other organisations did what we
did without being prosecuted

-

0.6

0.6

0.5

0.4

0.4

0.5

f. Accepted the action without argument

-

1.4

1.3

1.5

1.3

1.6

1.4

g. Thought that the prosecution was unfair

-

1.0

1.0

0.7

0.6

0.8

0.8

h. Thought that the prosecution was fitting and just

-

0.7

0.7

1.1

1.0

1.1

1.0

The results are split by organisation size, where N = no employees, M = Micro, S = Small, M=
medium, L = Large and VL = Very Large.
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3 SURVEY AND CASE STUDY FINDINGS
3.1

OVERVIEW

In overview, our research indicates that:
•

Media reporting is focused on ‘emotive’ areas of education and local authority controlled
leisure activities involving the public;

•

For most of the examples drawn from the media and trade associations, the vast majority
of respondents do NOT report banning such activities;

•

A significant minority of organisations from a wide range of sectors cite examples of
what they believe is disproportionate health and safety, typically citing restrictions on one
or more of the activities cited in the survey;

•

Our own research indicates that examples of disproportionate health and safety can be
found in all sectors (not just schools and local authorities) and that if anything our survey
indicates that local authorities have a lower rate of examples.

As regards causes:
•

A fear of civil litigation is cited by all of our sources of research (previous research, trade
association discussions, questionnaire surveys);

•

The role of HSE and LA health and safety enforcement is less clear.
o

The current survey found that 29% of respondents think the HSE/LA sometimes
enforce despite risk being very low, but HSE/LA inspector advice was ranked 9th
in causes of cited examples;

o

A fear of being prosecuted was ranked 2nd in causes of cited examples;

o

The free text explanation of causes rarely cited actual examples of enforcement
that led to disproportionate responses.

Thus, whilst respondents cite a fear of prosecution, they do not cite specific examples of
prosecution leading to decisions.
Other important factors include restricting activities that have a fatal hazard even if the
probability is low but uncertain; concern about adverse publicity; and responding to occurrence of
serious incidents.

3.2

MEDIA REPORTS

Our review of media reports found ~100 stories. It is clear that the vast majority of the media
cited stories are from:
•

Education (primary and secondary school)

•

Local authority run leisure activities
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•

Other local authority activities or activities regulated by local authorities;

•

Charitable activities.

They typically involved members of the public (pupils, pedestrians, users of leisure facilities)
being prevented from continuing ‘every day’ activities such as playing conkers or using bouncy
castles, or excessive decisions such as cutting down trees to avoid the risk of fallen fruit causing
slippage. Few cases relate to ‘traditional’ workplace health and safety issues. Many relate to
leisure and sporting activities. It is also clear that the activities are often ‘novel’ health and safety
issues, such as sporting issues, rather than traditional occupational health and safety issues such
as manual handling, falls from height and repetitive strain injury.
They portray the health and safety risk as minimal and that these decisions are taken due to either
a need to comply with health and safety regulation or due to fear of litigation by injured persons,
preventing individuals from enjoying themselves. They do not commonly cite advice or
requirements from health and safety inspectors as a cause.
Those sectors conventionally cited as high risk with respect to occupational health and safety,
such as construction, manufacturing, mining, extraction and utilities are rarely cited. In addition,
the vast majority of stories relate to pupils or members of the public rather than employees.
The analysis of the media reports would suggest that the issues are primarily associated with
public health and safety, in areas not traditionally included within occupational health and safety
management, and primarily within the remit of local and educational authorities.

3.3

TRADE ASSOCIATION AND PROFESSIONAL BODIES

We interviewed individuals from associations that ranged across the main sectors: manufacturing,
construction, education, health, leisure, local authorities, voluntary sector, emergency services
etc. Key findings are:
•

Examples of what are cited as disproportionate health and safety are cited in a wide
variety of sectors, such as construction, manufacturing and emergency services;

•

Some associations, who may have been expected from media reports to be problematic,
such as dangerous sports associations, did not report any concerns about excessive H&S.

Whilst the concern about litigation, over-interpretation of H&S law and advice from HSE/LA
inspectors was cited, a number of factors were sector specific, such as:
•

Manufacturers wish to demonstrate commitment to H&S combining with limited H&S
experience leading to ‘blanket H&S policies’;

•

Construction and emergency services adopting ‘blanket policies’ where they believe it is
too difficult or complex to operate ‘situation specific’ policies or where they cannot rely
on employees to apply a risk based approach, such as only wearing protective equipment
when the situation requires it.

It was also noted that concern about reputation damage in the event of a serious incident has
reportedly led to halting discretionary activities, such as work experience placements for school
children.
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Thus, these discussions indicate that examples of disproportionate health and safety may extend
beyond the education/health/local authority sectors (as cited in media reports and previous
studies) and may extend into more traditional sectors such as manufacturing and construction.
Potential solutions
Respondents advised a wide range of potential solutions. Common ones include:
•

More definitive and simpler H&S guidance – clearer guidance on what is and is not
acceptable;

•

Pragmatic enforcement; and

•

Encouraging decision makers, such as councillors, to seek professional H&S advice.

3.4

MAIN QUESTIONNAIRE SURVEY

3.4.1

General perceptions

The first part of the questionnaire posed some general questions about respondents’ perception of
insurance and the occurrence of disproportionate health and safety. Some key findings include:
•

Three times as many respondents think the UK has a problem with disproportionate H&S
than think their organisation has a problem;

•

29% think that HSE/LA inspectors sometimes enforce requirements despite risk being
very low;

•

21% agree that the cost of employers’ liability compulsory insurance causes serious
financial concerns, whilst 23% agree that the cost of public liability insurance causes
serious financial concerns – i.e. a small if significant minority;

•

The vast majority (81%) think that H&S is a big risk if they ‘get it wrong’, with a very
similar response from all 6 sectors;

•

A small if significant minority (18%) reported that they do not have a lot of H&S
expertise.

These findings indicate that the perception of excessive H&S is far greater than the level reported
within organisations, whilst only a small, if significant minority, actually perceive that the cost of
insurance causes serious financial concerns. Similarly, the vast majority of responding
organisations do not agree that they lack H&S expertise. We correlated these responses with the
size of the organisation; time employed in the organisation, respondents’ attendance at H&S
seminars and their receipt of H&S advice. The correlations were low and not significant in most
cases. There was a moderate correlation with organisation size and lack of H&S expertise,
indicating that smaller organisation are more likely to agree they lack H&S expertise.
3.4.2

Reporting of examples cited in media and by associations

The next part of the questionnaire asked respondents about examples of excessive H&S quoted
either in the media or by trade/professional organisations. As the examples were often sector
specific we produced 6 ‘sectors’ versions: education, emergency services, local government,
health and social work, leisure, industry and services. For example, we asked if schools had
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banned conkers, and asked the health and social work sector if they had banned lifting patients.
Respondents could indicate if they had banned, strongly discouraged, applied excessive
requirements or applied reasonable requirements or assessed risk as low/no policy, as well as
stating if the example was not applicable to them. As previously stated the sample size per sector
was not designed to be large enough to allow statistical comparison of results between sectors.
There were 45 specific examples cited across the 6 sector versions of the questionnaire. We found
that:
•

In 21 of the 45 examples 0% of respondents indicated they had banned the activity;

•

In 16 of the 45 examples, less than 5% of respondents indicated they had banned the
activity;

•

In 6 examples between 5% and 10% had banned the activity;

•

In two examples 18% had banned the activity.

Thus, in the vast majority of cases, the activity was not banned by the vast majority of
respondents.
A similar result is found for ‘strongly discourage’ and ‘excessive requirements’. In the majority
of examples, respondents indicate they have applied reasonable requirements or assessed the risk
as low. For example (putting bans, strongly discouraged and excessive requirements together):
•

Only 5% of schools (after excluding cases where it was not applicable) had restricted
chemistry experiments, 3% of schools had restricted curriculum contact sports.

•

5% of emergency services had restricted Christmas decorations,

•

Only 2% of local authorities had restricted fetes or parades;

•

Only 1% of health sector respondents restricted nurses pushing wheelchairs.

Thus, some examples cited in the media and by others were rarely confirmed by this survey.
If you combine the proportion that ban, strongly discourage or applied excessive requirements,
there are some examples reported by a significant minority of respondents. For example, 33% of
schools had banned, strongly discouraged or applied excessive H&S requirements to playing
conkers or throwing snowballs, 20% of health and social work restricted lifting of patients (5%
banned, 11% strongly discouraged) and 21% of industry/services restricted school work
placements as did 33% of leisure respondents. Thus, whilst the sector sample sizes do not support
comparison, it is reasonable to suggest some examples are reported by a significant minority of
respondents.
Table 4 shows the proportion of respondents who reported that their organisation has banned,
strongly discouraged or applied ‘excessive’ H&S requirements to at least one of the cited
activities. About one third of the respondents report banning, discouraging or applying excessive
requirements to at least one of the examples. The sector specific results, whilst not statistically
powerful, do indicate a significant minority of respondents in all sectors report examples of
banning, strongly discouraging or applying excessive requirements. The examples are not limited
to the sectors focused on in the media. Indeed, if anything, local government respondents cite the
lowest rate of examples.
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The per centages in Table 4 do not add to 35% because if an organisation has banned one activity
and discouraged another they are counted as one for the column titled ‘Banned or discouraged or
excessive’ but would be counted in both of the ‘Banned’ and the ‘Strongly discouraged’ columns.
Table 4: % of respondents reporting banning, discouraging or excessive H&S for one or
more cited activity (excluding Not applicable)
n

Banned

Strongly
discouraged

Excessive

Banned, or
discouraged or
excessive

641

12%

16%

16%

35%

As part of the questionnaire respondents could write in descriptions of the ban or restriction.
Numerous hand written descriptions are given by respondents covering the range of examples
tested in the questionnaire. The free text descriptions are summarised in Table 5. Some quotes
are given below to demonstrate the nature of these examples in respondents’ own words.
Education
“Pupils do not play outdoors if snow is lying”
”Children playing piggyback is strongly discouraged because accidents could happen”
”Children not allowed to throw snowballs for fear of ice in eyes”
Emergency services
“…soap being bought for us having a full risk assessment being carried out where a
“simple” version would have been reasonable”
“Officers were to install alarm in person’s house to protect them from domestic violence.
Merely required plugging in a 3in plug into house electrical supply socket. Supervisors
decided that operatives needed to go on two day electricity at work course…”
Local government
”Bouncy castles were banned by PE advisor because of fears of litigation following a £1m
court case”
”The use of candles in a paper lantern procession was discouraged due to risk of fire to the
children involved. Battery lighting was used instead”
Health and social services
“Manual lifting of patients banned. Lifting equipment provided and taught”
“Some generic activities such as fetes have been stopped on trust sites due to insurance
costing more than is made from fete”
Leisure
“Roller skating in sports halls (we supply skates) banned”
“Wheelchair football was stopped due to H&S reasons”
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Industry and services
”An external IOSH auditor8 requested a detailed risk assessment for the use of disinfectant
cubes in urinals under COSHH requirement”
”Regretfully feel we cannot risk any consequences of having work experience or public in
work areas”
”Use of pedestal and ladders to paint ceiling 2.35m high”

8

Note: IOSH do not directly employ or accredit auditors, it would appear to mean that the
external auditor was a member of IOSH.
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Table 5: Common / most frequently cited examples in free text part of questionnaire

Education

Snowballing (19)

Lifting children (4)

British Bulldog (9)

Requirement to wear shin pads playing
football (2)

Playing conkers (5)
Contact sports / games (5)
Adventure activities / trips / residential
activity weeks - less frequent (1), total ban
(4)

Emergency
services

Outdoor play in snow / adverse weather
conditions (2)
Children lifting / piggybacking (1)
Skateboarding (1)
Body armour mandatory when on patrol
(4)

Volleyball banned (9)
Contact sports banned (6)
Full Fire-fighting kit worn whilst on duty
(5)
Full fire fighting PPE must be worn (4)

Lifting / moving patients (4 )
School children on work experience
banned (2 )
Other (8)

Christmas tree lights / decorations (2)

Use of candles in paper
procession discouraged (1)

Fire works (2)

Volleyball (1)

Backstroke discouraged in swimming pool
(1)

Children play areas more ‘sterile’, less
fun (1)

Open air swimming lake closed (1)

Reversing refuse vehicles only carried out
with help of a reversing assistant (1)

Bouncy Castles (4)
Local
government

Road closures for community
strongly discouraged (1)
Health

events

Leisure

Other (3)

Manual lifting of patients – not allowed or
minimal handling (18)

Opening windows
windows (7)

Patients making hot drinks / using ward
kitchens ( 14)

Flowers not allowed (3)

Christmas lights / decorations banned / only
allowed after PAT (7)

lantern

/

restrictions

on

Smoking banned in building and outside
grounds (2)
Other (5)

Fire work displays banned (2)

Staff Christmas party cancelled (1)

Lifting / helping wheelchair users not
allowed (1)

Pool & Jacuzzi closed if chlorine levels
rise above 5.0ppm (1)

Roller-skating in sports halls (1)

Wheelchair football banned (1)

Sand pits removed (1)

Student work experience (1)

Paving slabs removed (1)
Carnival float banned (1)

Medical examination required to work in
non-professional environment (1)

Visitors going near trees (1)

Mini-motors banned (1)
Squash / Tennis coaching (1)
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Industry and
services

Use of pedestals / ladders discouraged (9)

Changing light bulbs banned (2)

Blanket use of PPE (4)

Staff sports & social day (1)

Student casual work during holidays not
allowed (3)

Christmas decorations (1)

Hard hats to be worn at all times (3)

Restrictions on the lifting of concrete
kerbs & paving stones (1)

Open days banned (2)

Other (5)

Table 6 presents answers to specific questions about protective equipment, risk assessments and
the cancellation of events. These were specific questions applying only to the Emergency
Services, Industry and Leisure sectors. Therefore, whilst the sector specific results lack statistical
power we have presented the results by sector because the questions were sector specific and so
we cannot pool the responses.

Table 6: Excessive PPE, risk assessment & cancelled events (% of respondents in each
sector who answered yes)

Do you have any of the following in your organisation?

Emergency

Industry

services

& services

N= 66

N= 86

a.

A requirement to always wear body armour when ‘on patrol’ or
attending any emergency call

27%

b.

One or more example of detailed written risk assessments for
very low risks

55%

c.

One or more example of mandating that personal protective
equipment is worn in areas even where the hazard is not present

38%

d. Use protective equipment, e.g. goggles or hard hats, in areas
where no risk

Leisure
N= 36

42%

47%

47%

e. Doing detailed risk assessments of 'everyday' activities such as
rambling

42%

f. Cancelled events due to excessive H&S concerns

28%

g. Stopped some leisure activities due to excessive H&S concerns

42%
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The participants were then asked to briefly describe an example where an activity was banned,
strongly discouraged or where ‘excessive’ H&S requirements were applied. These responses are
limited to those respondents (267) who cited an example.
•

The majority (66%) of respondents were involved or directly heard the reasons for the
banning, restriction or application of ‘excessive’ requirements in the cited examples;

•

As per Table 7, the overwhelming majority of respondents either definitely (60%) or
somewhat (32%) believe that there existed sufficient information to assess the risk of the
cited examples;

•

As per Table 8, 13% believed the activity posed a serious risk and 35% believed that the
cited activity posed a significant risk; while 33% answered that it posed a very low risk.

•

For most sectors, the persons judged to be affected more are employees. The exception to
this is Education – where the majority of examples concern pupils - and Local
Government – where most cited examples concerned members of the public;

•

Participants were asked whether “they knew any death, serious injury, serious ill-health,
complaint, prosecution or litigation against an organisation related to the hazard or
activity in your example”. Overall, one in three respondents knew of an incident caused
by the hazard in their cited example;

•

As per Table 9, it is apparent that most respondents deemed that their organisation was
likely to be sued or prosecuted in the case of this incident occurring (46% of respondents
said that prosecution was quite likely while a further 18% believed that it could definitely
take place).

Table 7: Adequacy of information to assess the risk (% of responses)
Do you think there was sufficient information
available to the decision makers to assess the risk
posed by the activity described in question 20?

n

Not at all

Somewhat

Definitely

262

8%

32%

60%

Table 8: Perceived significance of risk in cited example (% of responses)
n

Do not
know/
unsure

Activity posed
very low risk

Activity
posed low
risk

Activity posed
significant
risk

Activity
posed serious
risk

255

3%

17%

33%

35%

13%
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Table 9: Judged likelihood of being sued or prosecuted if incident happened (% of
responses)
Do you think that, if an accident occurred in
your example in question 20, that you or your
organisation could be sued for compensation by
the injured person or prosecuted under H&S
law?

3.4.3

N

Not
at all

Unlikely

Unsure

Quite
likely

Definitely

267

3%

16%

16%

46%

18%

Reasons for restrictions

We next asked respondents who had cited an example to rate the judged reasons for the decisions.
Table 10 gives a ranking of the respondents’ judged reasons for the cited example. The highest
rating is given to ‘fear of being sued for compensation’ and ‘fear of being prosecuted under H&S
law’, while third comes the application of precautions to fatal hazards where risk of accidents is
low.
Table 10: Judged reasons for cited example (0 = not at all, 1 = A little bit, 2 = somewhat,
3 = definitely) Ranked by average rating
Average
rating
b) Fear of being sued for compensation by injured people

1.88

c) Fear of the organisation being prosecuted under health & safety law

1.76

p) Desire to apply precautions to potential fatal hazards, even where risk of accident is low

1.57

o) Concern about adverse publicity if something goes wrong

1.34

d) Fear of an individual being prosecuted under health and safety law

1.33

h) Response to serious incidents in your or a similar organisation

1.18

f) Response to guidance/concerns from professional body/trade union about personal
liability of members

1.14

g) Response to litigation or complaints made against your organisation or a similar
organisation

1.09

i) HSE/Local Authority guidance/inspectors’ advice

1.07

m) Over interpretation of Health and Safety Executive guidance

0.92
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Average
rating
q) Other: write in below

0.83

a) High cost or unavailability of insurance

0.79

l) Inadequate H&S advice or lack of H&S experience amongst decision makers

0.68

e) Health & safety used as an excuse (e.g. for cost reduction)

0.62

n) Organisational policy of zero accidents

0.58

k) Inadequate information or guidance to do a risk assessment

0.54

j) Local public or political pressure, e.g. local councillor complaints or residents’ concerns

0.41

Respondents could also provide hand written comments on the causes of these examples, as
summarised in Table 11. Comments cover a wide range of points such as:
•

Fear of litigation/adverse publicity;

•

Results of risk assessments;

•

Zero accident targets, form filling;

•

Over zealous enforcement;

•

Conflicting guidance from inspectors and untrained decision makers.

It is pertinent to note that respondents’ free text explanation of decisions do not cite specific
examples of litigation or prosecution prompting decisions. Also, whilst prosecution and litigation
are the top two ranked reasons, only one third of respondents knew any death, serious injury,
serious ill-health, complaint, prosecution or litigation against an organisation related to the hazard
or activity in their example. This suggests that it is a perception of a risk of litigation or
prosecution that prompts decisions, rather than specific examples of litigation or prosecution.
A selection of free text quotes is given below to illustrate the nature of the cited reasons.
“All down to new legislation and fear of litigation”
”Lack of understanding by the decision maker of the aims of a risk assessment, trying to
achieve zero accidents rather than accepting a certain amount of risk exists”
”Too much emphasis on writing risk assessment for non-hazardous situations e.g. opening
a door”
”Rigid interpretation of policy and regulation devoid of personal choice and free thinking”
“Overzealous H&S advisors – lack of pragmatism”
“Managers using H&S as the reason for prohibiting an activity that causes other
problems”
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“Excessive H&S standards may arise from lack of understanding of risk. A hazards based
approach rather than risk based could lead to very different conclusions”
”Excessive H&S requirements appear frequently to be put in place as a knee jerk reaction
to an incident or as a result of perceived risk of litigation”
”Excessive H&S are usually quoted by untrained people based on limited knowledge with
the fear of civil litigation or enforcement action”
”If employees and supply chain are not able to appraise risk competently, blanket policies
e.g. wearing hard hats must be applied to ensure compliance in high risk situations.”
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Table 11: Common / most frequently cited reasons
Education

Fear of litigation / Compensation claims (6)
Inadequate leadership from government (2)
Poor understanding / lack of common sense
by decision makers regarding RAs (2)

Over emphasis on RAs for non-hazardous
situations (2)
New legislation ( 2)
‘no win, no fee’ firms (1)
EU requirements (1)

Fear of litigation /compensation claims (5)
Emergency
services

Duty of care / accident prevention (2)
Conflicting guidance from different HSE
inspectors (1)
EU requirements (1)

Lack of competence in hazard recognition
by those trying to manage risk (1)
Abuse by insurance companies (1)
Rigid interpretation
regulations (1)

of

policies

/

Other (2)
Local
government

Fear of litigation / compensation claims (6)

Adherence to legislation / law (2)

Poor / incompetent advice (5)

Trade Union pressure (1)

Media pressure (5)

Being excessive ensures safety (1)

Driven by insurance industry (3)

Other (4)

Over zealous H&S advisors (2)
Fear of litigation / compensation claims (8)
Health

H&S is not excessive / part of safer
environment (5)
H&S enforced by poorly trained individuals
(1)

Leisure

Excessive H&S put in place as knee jerk
reaction to incidents (1)
Excessive H&S driven by a culture that
expects public sector to minimize risk,
regardless of cost (1)

Over zealous inspectors / rigorous inspections
(1)

Lack of understanding of risk (1)

Compensation culture (3)

Lack of common sense (1)

H&S is not excessive / part of a safer environment

Media pressure (1)

(3)

Driven by EU (1)

Driven by some local authorities (1)

Industry and
services

Lack of pragmatism and poor judgment
regarding risk levels (6)

Insurers / loss adjusters require
assessments for all operations (1)

Fear of litigation / compensation claims (4)

H&S practitioners are excessive in order
to remain in employment (1)

Over zealous H&S inspectors / advisors (3)
Over zealous use of civil injury claims by
trade unions (1)
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Driven by EU (1)
Other (2)

3.4.4

Potential solutions

The respondents were asked to rank the potential solutions to achieve a more sensible approach to
risk management. The ranked results are presented in Table 12.
•

The options with the highest average rating for all sectors are the ‘provision of more
specific and definitive guidance’ and to ‘encourage decision-makers to seek and follow
professional advice’;

•

Other popular options include to ‘stop people suing if they have failed to follow H&S
instructions’, ‘better communication of H&S guidance’ and that the ‘HSE should run a
campaign on sensible approach to H&S’.

The free text responses on solutions covered many ideas, common ones include:
•

Clarify what is reasonably practicable, what is a very low risk;

•

Focus on health and safety practices rather than written risk assessments;

•

More consistent enforcement;

•

Improve H&S competence of decision makers (and directors) to reduce their risk
aversion;

•

Clearer and more definitive guidance; and

•

Control the compensation and litigation culture.
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Table 12: Ranked list of potential solutions (3 = best, 2 = 2nd best, 1 = 3rd best)
Average
rating
a. Provision of more specific and more definitive H&S guidance

2.36

h. Encourage decision makers such as directors, managers, teachers etc to seek and follow
professional H&S advice

2.34

j. Stop people suing for compensation if the injury was caused mainly by their failure to
follow H&S instructions

2.16

d. Better communication of H&S guidance

2.14

e. Health and Safety Executive run a publicity campaign about what a sensible approach
to health and safety is

2.12

i. More H&S training for managers, directors, teachers etc

2.12

k. Reduce prosecutions where the risk is low or not reasonably foreseeable

2.02

l. Reduce the possibility of individuals, such as teachers, being prosecuted, if an accident
occurs during an activity they are supervising

2.01

g. More practical Health and Safety Executive/ Local Authority enforcement

1.97

c. Provide example risk assessments for activities carried out by organisations, such as
staff sports activities or personal security risks

1.94

b. Specific guidance on what is and what is not allowed from trade associations and
professional bodies

1.94

n. More consistent health and safety regulation, e.g. ban use of any equipment whilst
driving not just mobile phones

1.94

f. Disprove media scare stories, e.g. by the Health and Safety Executive press office
running a rebuttal service

1.93

m. Make insurance easier to get and cheaper

1.84

o. Other9

2.72

3.4.5

Actions already taken to achieve sensible health and safety

Respondents to the main postal survey were asked to describe what they already did to achieve
sensible health and safety. Numerous examples were cited, covering in approximate rank order:

9

Very few responses
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•

Using common sense and adopting a pragmatic approach to decisions;

•

Pragmatic risk assessment and prioritising risks, focusing on hazards with significant
potential for harm;

•

Application of ‘reasonably practical’ and ‘as low as reasonably practicable’ principles
(rather than zero risk);

•

Educating managers and directors in proportionate risk management;

•

Involvement of health and safety professionals;

•

Consultation with workers and managers;

•

Application of dynamic risk assessment and safe person concept;

•

Use of an incident reporting and monitoring system.

The examples cited in free text by respondents are summarised in Table 13.

Table 13: Steps already taken to achieve sensible H&S
Education

Using common sense (19)

Guidance from others e.g. HSE, Croner (3)

Using guidance and advice from local authority /
LEA (15)

Carrying out good / regular RAs (2)

Carrying out ‘sensible’ and ‘reasonable’ risk
assessments (13)

Other (3)

Having clear guidelines for RAs (2)

Training staff / having in-house expertise / safety
committee (8)
Emergency
services

Local
government

Training staff / having in-house expertise /
safety committee (7)

Through consultation / advice from experts (9)
Employing a H&S advisor / professional (6)
Carrying out ‘sensible’ and ‘reasonable’ risk
assessments (7)

Having clear guidelines /procedures for RAs (3)

Having a pragmatic / common sense approach (32)

Using best practice and guidance approach (13)

Training staff / engage commitment of staff (25)

Regular risk assessments (13)

Employing in-house professionals / advisors (20)

Provision of competent advice (11)

Carrying out ‘sensible’ and ‘reasonable’ risk
assessments (14)

Liaising with HSE & other LA (9)

Other (6)

Proactive monitoring of H&S (2)
Other (6)

Health

Carrying out ‘sensible’ and ‘reasonable’ risk
assessments (11)

Involving staff via H&S meetings/committee (23)
Training / educating staff (20)

Coherent risk management approach / system
(10)

Having a pragmatic / common sense approach (19)
Regular / good risk assessments (14)
Employing experienced
advisors (13)

H&S

professionals

/

Having an effective H&S policy in place (7)
Using best practice and guidance approach (6)
Other (6)

Robust incidents reporting (12)
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Leisure

Conducting Risk Assessments (6)

Involving staff in policies and procedures (2)

Having a pragmatic / common sense approach (4)

Maintaining good relationship with consumer
protection representatives ( 1)

Carrying out ‘sensible’ and ‘reasonable’ risk
assessments (3)

Industry and
services

3.5

Having in place an effective H&S policy (1)

Following best practice guidelines / control measures
(3)

Employing in-house H&S professionals (1)

Have a pragmatic / common sense approach (15)

Use HSE guidance (4)

Employing professional experienced staff (8)

Training / educating staff (4)

Emphasis on medium & high risks / prioritizing
effectively (7)

Employing best
measures (4)

Involving staff with decision making process (7)

Other (4)

Other (4)

practice

safety

IOSH MINI QUESTIONNAIRE

3.5.1

Prevalence of examples

As per Table 14, 20% of the 116 respondents to the IOSH questionnaire indicated that their
organisations’ approach to H&S was disproportionate, 54% indicated that it was balanced and
26% insufficient.

Table 14: Approach to H&S management decision making (% of respondents)
Many H&S
management
decisions not
going far
enough

3%

A few H&S
management
decisions not
going far enough

23%

A reasonable
balanced
approach to
H&S
management
decisions
54%

A few
management
decisions going
too far
(excessive)

Many H&S
management
decisions going
too far
(excessive)

18%

2%

Total

100%

We asked those who reported their organisation was ‘going too far’ to cite an example of
disproportionate H&S. The examples of disproportionate H&S included:
•

Restricting windows on ground floor;

•

Zero accident culture;

•

Cancelling school trips;

•

Banning open toed shoes in case hot tea / coffee is spilt onto toes;

•

Doing written risk assessment before every rowing training session (216 written
assessments per year); and

•

Reducing vibration exposure limit to below legal limit to avoid litigation.

35

/control

In the vast majority of occasions respondents were directly involved in and familiar with the
decision taken and believed there was sufficient information. As per Table 15, the majority
considered the risk posed by the activity to which precautions were applied to be low or not
significant.

Table 15: To what extent the risk posed by the activity was significant? (%)
Cannot say

0%

Activity posed no significant risk

8%

Activity posed low risk

56%

Activity posed significant risk

31%

Activity posed serious risk

6%

67% knew of a serious incident or prosecution related to the hazard described in the example.

3.5.2

Causes of examples

The main causes are shown in Table 16. They differ from the main postal survey, with more
emphasis placed on H&S experience of decision makers and organisational policy, and less
emphasis on fear of litigation.
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Table 16: Ranked reasons for giving the example (Average rating: 0=not at all,
3=definitely)
m) Lack of H&S experience amongst decision makers

1.81

o) Organisational policy of zero accidents

1.66

p) Concern about adverse publicity if something goes wrong

1.55

q) Desire to apply precautions to an activity where there is uncertainty about serious health
and safety effects.

1.41

n) Over interpretation of Health and Safety Executive guidance

1.38

g) Response to litigation or complaints made against your organisation or a similar
organisation

1.35

b) Fear of being sued for compensation by injured people

1.34

k) Inadequate information or guidance to do a risk assessment

1.27

c) Fear of the organisation being prosecuted under the H&S law

1.22

l) Inadequate H&S advice

1.00

d) Fear of individual being prosecuted under the H&S law

0.90

e) H&S used as an excuse (e.g. for cost reduction)

0.83

h) Response to serious incidents in your or a similar organisation

0.81

f) Response to guidance/concerns from professional body / trade union about personal
liability of members

0.70

i) HSE / Local Authority guidance / inspectors’ advice

0.43

a) High cost or unavailability of insurance

0.31

j) Local public or political pressure, e.g. local councillor complaints or residents’ concerns

0.10
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3.5.3

Conclusions on IOSH survey

The conclusions from the IOSH mini survey are:
•

A small but significant minority report excessive health and safety, about same
proportion who cite inadequate health and safety;

•

The ranking of reasons differ from the main postal survey, with lack of advice being cited
top cause.

This does give further weight to the view that a significant minority of organisations do have
examples of what they regard to be disproportionate health and safety. In this case professional
members of IOSH cite the examples. The alternative ranking of causes may reflect the difference
in the interpretation of causes, where professionals may judge that their advice (if sought) could
have achieved a more sensible response to (for example) concerns about litigation. In contrast
decision makers in the main survey may focus on the concerns about litigation rather than their
level of H&S experience.

3.6

CASE STUDIES

3.6.1

Overview

The key points from the case studies completed are summarised below.
•

The media reports are incomplete, in such a way that they provide a misleading
impression, such as omitting the occurrence of serious injuries contributing to a decision;

•

Some media reports are inaccurate, such as mistakenly reporting a blanket ban of manual
handling of patients;

•

Where some anecdotal reports of examples of disproportionate health and safety
management were received from professional or trade association bodies, we were unable
to find any actual cases, such as a ban on work experience in local authorities; and a ban
on ladders in construction;

•

In some cases serious injuries had occurred (or were known to have occurred elsewhere),
leading decision makers to believe they needed to take action on the grounds that it was a
proven risk (even if the frequency of death or injury was statistically low);

•

A fear of litigation was cited in some cases;

•

In the case of mountaineering a publicity campaign was designed and launched as part of
a lobbying effort;

•

In some cases our review of the case suggests the decisions are proportionate and valid;

•

In some cases ineffective action is taken due to a need ‘to do something’.
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3.6.2

Lessons learnt from case studies

It should be recognised that in many of the case studies followed up from media reports that the
risk of injury was regarded as significant, or indeed a fatal or serious injury had occurred, and that
it was sensible to implement health and safety controls. Where the controls are construed as
disproportionate, the examples involve a sometimes complex and difficult set of judgements. This
indicates that a key factor in what are portrayed as ‘disproportionate’ decisions is the need to
resolve the following types of questions:
•

How to balance rights and needs of (for example) patients against protecting carers
against what is known to be a significant risk;

•

How to respond to a serious injury, especially where it concerns people like children for
whom society expects a very high standard of safety, noting that the occurrence of a
serious injury means that the risk is not theoretical;

•

How to balance the need for a flexible approach to safety, such as allowing people to
decide when to use PPE based on their own dynamic risk assessment, against the
possibility of the organisation being held liable if people get injured due to lack of PPE;

•

How to balance conflicting (equally valid) requirements from different regulators.

Many of the case studies involve the need to balance competing expectations. In addition:
•

Some decisions are made without the benefit of numerical data on the significance of the
risk and;

•

Many decision makers are not health and safety specialists.

Thus, our research indicates that many case studies involve challenging assessments being made
by non-specialists with limited information.
However, it is also clear from some examples that the provision of guidance does not necessarily
achieve ‘sensible’ decision-making. In a number of cases ‘disproportionate’ decisions are made
despite the availability of guidance, such as a small number of examples of chemistry in schools.
These examples illustrate other factors, such as:
•

Inexperience and lack of self-confidence leading people to make simple decisions, such
as ceasing an activity;

•

Concern about personal liability leading people to regard risk to themselves to be
unacceptable despite advice that compliance with standards is sufficient.

In some cases there does appear to be a sector specific aspect, such as pressure on school
curriculum combining with concerns about H&S to lead some teachers to regard chemistry
experiments as problematic.
Case study interviewees were asked their opinion on how to achieve sensible H&S. Their
suggestions include:
•

Provision of model risk assessments;

•

Better liaison by HSE with stakeholders;

•

Ensure competence of persons doing risk assessment and their understanding of the
hazards/ risks;
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•

Ensuring decision makers make use of professional health and safety advice;

•

Improve H&S competence of senior managers;

•

Provide parents with a better understanding of the nature of risk in child development;

•

Streamlined approach to dissemination of guidance;

•

Provision of more H&S assistance to small organisations;

•

Liaison between regulators.

The 12 case studies completed to date are summarised below.

3.6.3

Manual lifting of disabled person

The decision taken
This case study concerns the social care package provided to a family by a local authority. Those
receiving the care were two profoundly disabled young women. Due to the nature of their
disabilities, their bedroom floors and walls are covered in 2-4” thick padding to protect the
women from injury. The stability of the padded floor surface rendered a manual lift from the floor
to a wheel chair very difficult. The women’s parents were reported to have performed manual
handling of this kind, and had suffered wrist, back and knee injuries, some requiring surgery.
The Council’s risk assessment concluded that the risk to contractors’ or employees’ safety (and
the potential consequent litigation) did not permit manual handling. All lifting of the women was
to be done with mechanical aids, and ceiling tracking was installed on an x/y basis to enable this.
The family requested a judicial review of this decision. The Council then initiated a ‘best
interest’ proceeding on behalf of the two women. The case took four years to be concluded at the
High Court in 2003.
The interviewee reported that the judgement did not state that the Council’s manual handling
policy was unlawful. It determined that a new risk assessment needed to consider all aspects of
manual handling.
Outside of the High Court proceedings, the Council looked at its manual handling policy with the
Disability Rights Commission (DRC). As a consequence, the policy was made more specific
about balancing the rights of the service user with those of the employee/contractor doing the
lifting. The interviewee stated that the judge in the High Court did not specifically comment on
the policy. Following some ‘tweaks’ to the wording of the manual handling policy agreed with
the DRC outside the High Court, the interviewee believes the Council’s manual handling policy
has become consistent with the Disability Discrimination Act and Human Rights legislation.
The Council set up an independent user trust consisting of two Council representatives, the
women’s parents, and an independent person to manage and provide care to the young women.
The media report of the decision
The case received coverage on national TV (BBC and C4), radio and press, as well as in local
media. The DRC press and publicity team also referred to the case in articles in, for example,
Community Care magazine.
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The general press coverage was that the Council had imposed a blanket ban on all manual
handling of people, and that the High Court had overturned this. The interviewee felt that the
Council’s press and communications strategy had not been robust enough. The Council’s belief is
that it is inappropriate to discuss individual cases with the media.
There was one balanced local BBC TV report that looked at the needs of the carer versus the
needs of those being cared for.
The nature of the decision versus the level of risk
The interviewee considered that, without a doubt, there was a significant risk presented by the
manual handling activities in this case. Three independent professionals and the Council’s own
risk assessment had identified 4 or 5 key lifting manoeuvres which posed unacceptable risk of
serious injury, and that therefore mechanical aids should be used.
The interviewee felt that the Council’s decision in the case that was reviewed by the High Court
was consistent with the requirements of the Manual Handling Operations Regulations 1992 and
that their manual handling policy was consistent with the Council’s overall health and safety
responsibilities. Their policy requires a risk-based approach to safely move people and objects.
Reasons for the decisions taken
Factors that lead to the policy being established (prior to the civil case) included:
•

A desire to comply with the law and to protect employee and ‘patient’ safety;

•

To a certain extent the ‘lack of fit’ between the Royal College of Nursing guidance
(which is focused on hospital environments) and HSE guidance, and;

•

The possibility of being sued if any member of staff were hurt while carrying out
unsuitable manual handling practices

There were no previous injuries or complaints about manual handling practices, and no pressure
was brought to bear on the Council from its elected members in setting its policy. There was no
pressure either from employee representatives. There was no indication that the decisions
‘suffered’ due to lack of H&S competence or guidance - the Council used an external team of
specialist back care advisors and manual handling specialists.
Solutions for a more sensible balance
The interviewee considered that the consistent application of risk-based assessment via useful
models would be the most appropriate way of demonstrating proportionate decision-making.
However, the interviewee considered that these would be difficult to develop to deal with all
manual handling situations and scenarios.
The researcher’s view of the case
Based on the information provided, there was a clear risk of injury present to the carers. The
researcher’s view is that the decision regarding manual handling in this case was not
disproportionate, which was not accurately reported in the media. However, the researcher
acknowledges that this is not a straightforward health and safety decision, given disability
discrimination aspects of the case and the needs of the family.
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3.6.4

Cemetery Headstones

The case study entailed interviewing a local authority Facility Manager (FM) of a 50 acres
cemetery with 15,000 headstones that is still used for new burials, and is situated in a housing
area. This cemetery, along with many others, had featured in press articles.
The decision taken
In 2000, a six-year-old child died of head injuries when a memorial stone fell on him in a
cemetery in Harrogate. This raised the profile of health and safety issues in cemeteries.
Following the Harrogate accident and HSE information (in the form of a letter from the Chair of
HSC - Bill Callaghan's letter 1/6/04 urging a proportionate and sensitive approach), the FM
alerted senior managers in the council to the fact that gravestones were a health and safety issue.
A 5-year plan was agreed.
The FM considered Institute of Burial and Cremation Administration (IBCA) guidance and
feedback from professional contacts in Harrogate in terms of how to plan the checks on
headstones. The Council followed IBCA guidelines such as to give advance notice of the checks
in the press and TV, media interviews, put up notices, and more. The Council also compiled a
database of headstone owners (this goes back to 1858) with over 17,000 people listed.
Not all the letters sent out have reached the owner. The contact details for some of the bigger,
older memorials have been lost. The letters explain that the work will take place. A second letter
sends the result. If the gravestone is unsafe the grave owners can either opt to organise the reerection of the gravestone themselves, or they can pay a fee for the council to do it on their behalf
(the grave owner is legally responsible for the maintenance of the gravestone). Otherwise the
council is to do it and a ‘charge’ is put on the grave.
An industry-standard, simple test is carried out to check if the gravestone is safe. If it is unsafe,
the grave is cordoned off or the headstone laid down. Temporary supports were also introduced.
The headstone test is straightforward, but reinstatement more involved, so the whole project will
not be finished for another 18-24 months.
The media report of the decision
Media attention cited examples of letters attempting to track down a grave owner who had been
dead for 110 years, and relatives’ objections to the approach being taken.
The nature of the decision versus the level of risk
The FM considered that the risk posed by some of the headstones was significant. Some
gravestones weighing more than 1 tonne were found to be inadequately supported. The FM was
aware that, for the last 10-15 years, there has been about 1 death / year from headstone accidents.
In his own cemetery, one memorial slipped onto the owner as she was tending the grave, injuring
her ankle. He considered the approach taken by the Council was totally consistent with the duties
placed on the organisation by health and safety legislation, and industry guidance.
HSE had written to the council, informing it of its responsibilities in relation to headstone safety.
The FM believes that as the professional person, responsible for the state of the cemetery, he
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acted correctly and responsibly. The FM believes that the council’s obligations have been
fulfilled, and the project has received democratic endorsement in that the council cabinet
members recognise the efforts being made.
The FM viewed the letter from the Chair of HSC as highlighting the need, the risk and then the
desired outcomes with regard to headstone management. In his particular Council they had
convinced Cabinet Member, Chief Executive etc that there was essential work to fulfil the
Council's health and safety responsibilities. He felt that, for those Burial Authorities that needed
any 'support' to get the message across to the executive decision makers, the letter would be
helpful.
Reasons for decisions
An important factor was the role of the Council’s insurer, who said that having made the council
aware of its responsibilities; they would not settle any claims if the headstones were not managed
suitably. The fear of being sued in event of an accident was also important. The Council has a
very public reputation to protect as well.
The fatal accident in Harrogate was also significant as an example of what can happen, and the
response from the IBCA was clear.
There was no pressure from councillors to initiate the project, nor any from employee
representatives. There was no difficultly in assessing actual levels of risk as there was good
industry guidance to follow and the FM is used to doing risk assessments. There was no
indication that a lack of competence or guidance adversely affected the decision. The Council
followed the IBCA guidelines on headstone inspections and management and the Council’s
health and safety officer also contributed to the project, as did the IBCA experts.
Solutions for a more sensible balance
With the compulsory competitive tendering of council services, the management control of
cemeteries was lost in many cases. A lot of cemeteries are Victorian and councils are therefore
playing ‘catch up’. Good control regimes are needed so that once the ‘catch up’ is complete; the
situation does not run away again.
The researcher’s view of the case
On the information provided, the researcher considers the approach taken by the Council to be
proportionate, given the known fatality risk and the large number of unstable headstones in an
active cemetery. The Council responded to the issue by taking the IBCA approach. They took a
risk-based approach by starting with the oldest and heaviest headstones, and tailored the
corrective action they took according to the stability of each headstone.

3.6.5

Mountaineering

This case study is the result of interviews with Association of Caving Instructors, Adventure
Activities Licensing Authority, Mountain Leader Training UK, Institute of Outdoor Learning and
a member of the British Mountaineering Council committee. The case study relates to concerns
arising in connection with a new item of legislation (Work at Height Regulations) and the cause
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of ‘stories’ appearing in the mass media about potential ‘excessive’ impact of the legislation. As
such it is a case study about why exaggerated stories about health and safety can occur.
Developing concerns
The Adventure Activity Industry Advisory Committee was notified of the draft regulations, and
so member bodies became aware of the potential implications for their sports. The interviewees
reported that the draft WAH Regulations were based on a European Union directive, intended to
focus on the construction sector. However, the Directive referred to all temporary work at height,
and so covered all industry sectors, not just construction. Some of the requirements within it
were relevant to construction, but not appropriate in their opinion to adventure activities, such as:
•

The WAH Regulations take a hierarchical approach, with the need to eliminate working
at heights as a first consideration. This would not be possible for climbing instructors.

•

A further objection was that, as far as rope access was concerned, the Regulations require
two ropes to be used, unless it can be proved to be safer with one rope.

The interviewees reported that HSE representatives explained they had no concerns about levels
of safety in the sector’s activities. The interviewees felt that the wording of the draft Regulations
meant that the sector would have been forced to adopt practices that would have made people less
safe. If these ‘construction-type’ Regulations were applied, instructors would not have been able
to teach properly. There were concerns in some quarters that adventure-sporting activities
involving work at heights would be ‘shut down’.
Actions taken by the sector
The interviewees reported that HSE agreed that the regulations should not be applied to the
sector, but each subsequent draft of the Regulations did not show any changes for the sector. One
interviewee stated that each time they met with HSE, the staff would say ‘do not worry, your
approach is sensible, you are a safe sport and have good training standards’ etc, but then there
would be a new draft of the Regulations, with no improvements at all. The interviewees state that:
•

All of the interviewees reported that a significant frustration was that after developing a
relationship with some key HSE personnel, key HSE people would move to different
jobs. These changes meant that the issues had to be re-explained and new relationships
built.

•

After a couple of years HSE said that their hands were tied in a legal sense as the EU
directive bound all industries and that the Directive had to be implemented in the UK.

Representatives of the different sports within the adventure activities sector formed a ‘crisis
committee’ and launched a publicity campaign. This included lobbying MPs and Lords, and
getting eminent mountaineers such as Chris Bonnington etc to speak to the press. A media
campaign built up, whose aim was an exemption from the Regulations.
The media campaign focussed on possibilities such as guardrails on mountains, sign posts about
snow and ice, need for shoring for fragile materials etc. 100 MPs signed an Early Day Motion
and some Lords also supported the campaign. It was a cross-party issue. One interviewee
reported that the campaign became a back-bench MP political issue.
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The media ‘myths’ stemmed from the publicity campaign. For example, it was claimed that
‘Snow and ice’ came within the definition of a fragile surface. The campaign looked at extreme
examples of literal interpretations of the draft regulations. The media responded as it likes eyecatching headlines. One interviewee stated that, ultimately, the media campaigning seemed to
take on a life of its own, and that no one really knows what actually happened.
The sector also contacted MEPs and professional colleagues in mainland Europe. The MEPs said
that the focus of the original directive was construction-orientated. The colleagues in Europe said
that the EU directive did not seem to be applying in other EU countries.
An emailing network was used to alert interested parties in the sector to the need to respond to the
public consultation phase of the Regulations. By March 2004 there had been 700 responses
provided to HSE, 352 of which had come from the adventure activity sector.
Outcomes in terms of the Regulations
The Regulations came into effect in 2005. Jane Kennedy, minister with remit for workplace
health and safety, agreed a temporary dis-application for climbing and caving. Regulation 3
states that “Regulations 4 to 16 of these Regulations shall not apply to or in relation to the
provision of instruction or leadership to one or more persons in connection with their engagement
in caving or climbing by way of sport, recreation, team building or similar activities.”
The purpose of the dis-application of the Regulations to caving and climbing was two-fold: not to
hold up the Regulations in their application to other industries, and to allow time to find a
solution for adventure activities. Subsequently, HSE said that they would need to look at a new
set of Regulations for the sector as the Directive had to be applied.
Discussions about the new Regulations are ongoing.
Changes in practices
Interviewees report that there have not been any changes in adventure activity organisation
practices due to the implementation of the WAH Regulations.
Researcher’s view of the case
A lesson that may be drawn from it is that an effective consultation process needs to be
maintained with stakeholders, who otherwise may resort to ‘scare stories’.

3.6.6

Manufacturing PPE

This case study concerns a manufacturing organisation. At one of their premises, employing
around 40 staff, there is a suite of laboratories used for materials testing. The interview was
conducted with the organisation’s group health and safety manager.
The decision taken
A corridor between two laboratories was risk assessed by the company’s site health and safety
advisor. The site safety advisor followed ‘HSE’s 5 steps to risk assessment’. The result of the
risk assessment was that the corridor was deemed to be a safety glasses area. This was because
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some technicians were not entering the laboratories with eye protection on. The advisor felt that
making the corridor a safety glasses area would help with this.
However, the corridor is also used to access a warehouse. Consequently, safety glasses need to be
worn, even if not entering the laboratories, but just for walking down the corridor to enter the
warehouse. The decision affects employees, visitors and contractors.
The new rule improved the wearing of safety glasses in the laboratories, but has also created
some disgruntled staff.
The nature of the decision versus the level of risk
The group health and safety manager (retrospectively) considered the level of risk in the corridor
did not justify the decision to require the wearing of safety glasses. There were not any eye
accidents or incidents in the corridor prior to the risk assessment and there have not been since.
The group health and safety manager did not believe the risk assessment was consistent with
health and safety regulations; rather that it was over cautious.
The wearing of safety eye wear in the laboratories has improved since the corridor became a
personal protective equipment (PPE) area. There are signs up indicating that the corridor and
laboratories are PPE areas, and the rule is enforced more. The group manager pointed out that this
could have been achieved just for the laboratories though. They considered that the exercise had
worked, and can now be adapted and a better risk-based decision reached.
The corridor is unlikely to remain a safety glasses area.
The group health and safety manager considered it appropriate that PPE is worn in the
laboratories, where there is exposure to chemicals, air contamination and impact testing.
Reasons for the decisions taken
The advisor who took this decision had no experience of heavy industry. The site health and
safety advisor was an internal appointment, new to the post and with less than 12 month’s health
and safety experience. They hold the NEBOSH General Certificate, but had no chemical or
laboratory experience.
The group health and safety manager held a different opinion to the advisor about the level of risk
presented, but pointed out that they work across the group’s businesses and had a much richer
hazard and risk experience. However, despite disagreeing with the site advisor’s decision, the
group manager felt it inappropriate to interfere with the advisor’s decision.
The group health and safety manager considered that the more important factors in this case were
the inexperience of the advisor conducting the risk assessment, coupled with over-interpretation
of HSE guidance. The advisor may well have over estimated the level of risk in order to ‘be on
the safe side’, so that if there were any sort of incident, they would not attract personal liability.
The group health and safety manager believes there is a much greater awareness amongst risk
assessors of the ‘compensation culture’ and with that comes fear of blame and liability if things
go wrong.
There were no cases of eye injury in the corridor area, so no litigation is pending. There has not
been any HSE enforcement either.
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Solutions for a more sensible balance
The health and safety manager considered there had to be more consultation with those doing risk
assessments on the company’s behalf. The week prior to this interview, there had been a forum
for peer review of risk assessments and other documents. The company has also introduced
health and safety teams for each work area, who are reviewing all risk assessments. This has
reduced the number of risk assessments from 280 down to 70. The group health and safety
advisor has explained the concept of ‘significant risk’ to the teams.
The group health and safety manager pointed out that being an ‘office-only’ health and safety
advisor is too insular. Experience is vital, preferably across a range of industries, in order to give
a balanced perspective of hazards and risks.
The researcher’s view of the case
On the information provided, the researcher considers that the decision to make PPE in the
corridor mandatory was disproportionate to the level of risk presented. It would appear that a
blanket approach was used to solve what was an attitudinal issue of a few individuals. A more
proportionate approach would have been to leave the corridor as a non-PPE area, but to enforce
more effectively the wearing of safety glasses in the laboratories.

3.6.7

School playground ball games

A national newspaper reported that, following a risk assessment required by the Council, a
secondary school had banned ball games. This case study included interviews with the Head
Teacher and one of the County Council’s education health and safety advisors.
The decision taken
The Head explained the situation arose after a child was pushed over during a ball game, and
dislocated his collarbone. His parents complained and this prompted an intervention by the
Council health and safety team.
The Head said that children are not banned from playing all football games, but when children are
not directly supervised (e.g. during break times) they can only use smaller balls. Using full sized
footballs during PE is acceptable as the children are closely supervised. The children can also use
tennis balls, soft balls, half-sized footballs etc during breaks. If children are seen playing
unsupervised with a full-sized football it is confiscated.
She said that the decision was taken following advice from the Council health and safety team.
The Head was not familiar with the ball requirement from other Head teachers. The school’s PE
staff were not familiar with it either. The Head considered that she took a business risk decision;
the line from the County health and safety team was that if the school did not follow the advice to
ban full-size balls and there was an accident that resulted in a claim, the Council would not
support the school.
However, the recollection of the Council health and safety advisor involved is very different. His
memory is that he and another colleague visited the school to do an audit. He struggled to
remember any conversation about footballs or other ball games; neither can his colleague.
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He thought that it was highly unlikely that he would ever prescribe such a course of action as his
approach is that the school should manage its own risks via a process of risk assessment. Unless
there is a statutory obligation to do (or not do) an activity, the advisor’s and the Council’s
approach is not to say ‘you must do this’ or ‘you must not do that’. The advisor explained that
effective supervision of balls games and play times in general is what is required.
Following the media report, the advisor got in touch with the school’s person responsible for
health and safety to try to clear things up.
The media report of the decision
A national newspaper reported that the school had banned conventional footballs from the recess
field, and that students were resorting to kicking around soft drinks bottles. The story did not
report that ball games with full-sized balls in unsupervised situations was the only ban imposed.
The nature of the decision versus the level of risk
The Head thought that it was hard to say whether the risk posed by ball games at break times was
significant and therefore needed some form of risk control. The Head’s recollection was that the
health and safety advisor told her that their recommendation was based on evidence that
unsupervised children playing with full-sized footballs leads to injury.
The health and safety advisor’s view was that children want to let off steam in playgrounds, and
that they do run around and sometimes collide with each other. The only real issue would be if
children are completely unsupervised at break time. The advisor explained that no specific
regulations apply in playgrounds. In terms of the Management of Health and Safety at Work
Regulations 1999, a risk assessment of activities in the playground was needed. He did not do
one on behalf of the school as it is the school’s responsibility.
The health and safety advisor could not recall a specific ball injury at the school. He receives
over 800 enquiries/incidents to respond to each year. There are many cases of children colliding
with fencing. He does not need to know about children colliding with each other as they run
around, but he does need to know about incidents that may be to do with how the school has
organised activities / break times.
Both the Head and the advisor believed that the decision to have smaller balls would not reduce
the level of risk of children colliding.
Reasons for the decisions taken
The Head’s view was that important factors were:
•

The role of insurance and support from the Council,

•

The actual accident that initiated the decision, followed by pressure from the parents of
the child hurt, a wider fear of being sued, and advice from the County Council.

•

The Head considered that over-interpretation of advice by the Council may have been a
minor factor.

She explained that the fear of litigation amongst schools is enormous. The school is ‘in loco
parentis’ to all its pupils, including matters to do with health and safety.

48

The health and safety advisor believes that schools are very concerned about litigation. He did not
consider that pressure from enforcing authorities was an issue. His view is that HSE inspectors
are very reasonable and give helpful advice; they are not heavy-handed.
Whilst there is no guidance available for playground activities this was not cited as a factor. Nor
was competence cited as a factor as the Council’s health and safety advisor holds the NEBOSH
Diploma part 1 and has four years experience with the Council.
Solutions for a more sensible balance
The Head Teacher felt that:
•

It would help parents to have a better understanding of the nature of risk in children’s
development e.g. perceived versus actual risk. The Head felt children need to be
exposed, in a responsible way, to an increasing degree of risk as they get older.

•

Some parents appear to wish to profit from litigation. As nothing can undo the damage to
the child, if there were no monetary compensation involved the parents would be less
interested in litigation.

The government has the Sure Start scheme to get children off to a good start in life. The Head
wondered if it could be used to help educate parents about what will come when they have young
children, with discussions about what freedoms children should have.
The health and safety advisor stated that schools are concerned about litigation. They should not
fear it if they have taken a reasonable, risk assessed approach, leading to sensible controls. The
Council tries to help schools by producing model risk assessments. For schools with foundation
or voluntary-aided status, the Council also provides training courses for governors to understand
their health and safety responsibilities as an employer.
The researcher’s view of the case
Based on the information provided, the researcher’s view is that the prohibition on children
playing with full sized footballs during break times is disproportionate. This is because it will not
reduce the likelihood of children colliding with each other, which was the issue that initiated the
prohibition.
However, from the interviews with the Head and the health and safety advisor, it is clear that
there was confusion about the actions and decisions of those involved. It is not clear that a health
and safety risk assessment was ever conducted, or whether the decision was taken as a result of
confused communications against a background of fear of litigation.

3.6.8

Secondary school science experiments

This case study arose from concerns that secondary schools were unnecessarily restricting pupils’
science practicals on health and safety grounds. The interviewees for this case study included
Royal Society of Chemistry, David Burrows, Director of CLEAPSS, Chair of the National
Association of Inspectors & Guidance Specialists, LEA science and health and safety advisors
and senior science technicians in schools. A study ‘Surely that’s banned?’ had reported that a
small number of schools had imposed restrictions due to misunderstandings.

49

LEA science advisors / health and safety advisors
Representatives of six LEAs were contacted. These were either science advisors or education
health and safety advisors.
All the advisors (whether science or health and safety) were clear that they followed CLEAPSS
guidance on experiments. None had imposed bans on experiments above and beyond those
prohibited in CLEAPSS guidance.
CLEAPSS is an advisory service supporting practical science (and technology) in schools,
colleges, etc. CLEAPSS provides guidance material and a helpline to members to provide
information about what schools can and cannot do in the way of experiments. All interviewees
spoke highly of the telephone advice line provided by CLEAPSS.
However, they suggested a number of reasons why schools might impose local bans, or why there
might be the perception of a ban:
•

Efficiency i.e. the difficulty of getting through the volume of work required by the
National Curriculum in the amount of time allowed. Rather than letting pupils do
experiments it can be quicker and easier for the teacher to do it, or to show a video.

•

Some of the more hazardous processes such as melting and casting molten metal have
been reduced but mainly due to the pressures of the need to include more computer-based
and electronics operations in the curriculum.

•

The difficulty of getting some experiments to work consistently. Again, it might be
quicker and easier to show a video or to do a demonstration.

•

Competence and behaviour of the pupils. Some practicals might not be done if the
pupils’ behaviour or competence is not up to it.

•

Young heads of department and small science departments means limited experience in
many cases. A lack of training leads to a lack of confidence, and a reluctance to do some
experiments.

Senior science technicians
Five senior science technicians were contacted. They were asked what restrictions existed on
conducting science experiments in class.
The first could not think of any experiments that were banned. A blood grouping experiment is
done carefully. Risk assessments are completed carefully and built into lesson guides. Teachers
are very careful, as are technicians.
The second reported that their new Head of Science has ensured that CLEAPSS guidance is now
on-line. The new Head has tightened up the controls on some experiments e.g. growing bacteria.
The third technician had read a copy of ‘Surely that’s banned?’ He explained that they try to do
as many practicals as possible. However, experiments on pigs are banned on moral and religious
reasons. Low concentration bromine water is used in experiments, but pupils do not handle
bromine capsules. No evidence was given as to where this prohibition stemmed from.
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The fourth technician explained that usually the reason for not doing an experiment would be lack
of money for supplies. They do a risk assessment prior to an experiment, but have not had to stop
anything on health and safety grounds so far.
The final technician said that experiments on eyes from cattle were banned due to CJD (this is on
the CLEAPSS list). However, they can substitute pig or horse eyes. He said that work with cheek
cells is OK, but that work with blood is banned due to the risk of hepatitis; he said that this was
an LEA decision.
So, from the sample contacted it appeared that there were only a couple of local prohibitions on
experiments. This contrasts with the view of one of the LEA science advisors contacted who said
that at almost any secondary school in the UK one can find something that is banned.
The nature of the decision versus the level of risk
The interviewees spoke of the difficulty in accurately quantifying the number of accidents that
take place during science practicals. One reason for this was felt to be the difficulty in analysing
RIDDOR information published by HSE annually. For example, the impossibility of
distinguishing between schools accidents involving cleaning chemicals compared with accidents
involving science experiment chemicals.
The general perception (beyond the interviewees) is that school science laboratories are
dangerous. However, one interviewee suggested that school gyms and the play ground each
account for 25% of accidents in schools, with laboratories generating just 2% of accidents.
Reasons for the decisions
The interviewees explained that the role of science specialists varies from LEA to LEA. Science
advisors have science qualifications. However, in some LEAs there are not science advisors. If
they do not have an advisor, there will be someone with a science background looking at science
curriculum issues, but not health and safety. Their health and safety advisor may or may not have
a science background.
Teachers coming from certain routes e.g. Teach First, graduate teachers, will have a science
background but will not be experienced teachers. The majority of science technicians are not
science graduates.
Solutions for a more sensible balance
Suggestions provided by the interviewees included:
•

Better recruitment into teacher training and better support for biologists teaching
chemistry and physics

•

An increased focus on the practical management of science experiments in teacher
training e.g. all the children standing during experiments, stools tucked under benches,

•

More assistance and support for less experienced science teachers

•

A more stream-lined approach to the dissemination of health and safety information to
Heads of Science so that they are not overwhelmed by information

•

Effective communication between LEA health and safety advisors and science advisors.
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The researcher’s view of the case
Few ‘bans’ were found to be entirely due to health and safety. Restrictions in place were more to
do with other factors. The reasons given for local or temporary bans on science practicals were
many and varied. The researcher considered some of them to be reasonable and proportionate,
for example if a teacher was believed to lack the competence to conduct the experiment safely.
Others were considered to be disproportionate, for example if a temporary ban had developed into
a permanent ban even when the original factors in the decision (such as lack of experience) had
ceased to exist.

3.6.9

Work experience in local authorities

This case study arises from fear expressed by a professional body that some local authorities have
stopped sending school pupils work placements for health and safety reasons. The respondents
were seven health and safety advisors to local authorities, plus the health and safety advisor to the
Employers’ Organisation for Local Government.
Findings
None of the respondents were aware of any local authorities having banned children from taking
part in work experience for health and safety reasons.
All the respondents emphasised that their approach to the area is one of risk assessment. They
have arrangements in place for potential workplaces to be risk assessed before a child is sent on
the placement. Some schools have their own arrangements for doing this; other local authorities
would use an intermediary organisation such as the Trident education charity or Education
Business Partnerships. Training in risk assessment is provided to local authority personnel who
do the placement assessments.
Some of the respondents referred to certain situations that may conceivably have given rise to a
fear that ‘all work experience is banned’:
•

Several local authorities’ policy on work experience refers to certain types of work being
off limits for young people (in accordance with Regulation 19 of the Management of
Health and Safety at Work Regulations 1999). One advisor stated that individual schools
could take a more restrictive approach if they chose to, though he was not aware of that
being the case.

•

One advisor had found that bright pupils, who had been moved up a year in school, were
effectively going on work experience a year early. The school’s insurance for work
experience was only for children 15+ years old, so a temporary ban was imposed on
pupils younger than that taking part. The advisor explained to the school concerned that
the placements for younger pupils could recommence if the insurance was changed or if
the children waited one year and did it at 15+ years of age.

•

If a risk assessment shows a particular work place to be unsuitable, children may be
prevented from going there, but this is on a case-by-case basis.
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As far as work experience within councils is concerned, higher risk activities such as refuse
collection are largely contracted out now. School children would most probably be involved in
office-based work, and the work environment and activities would again be risk assessed.
All of the health and safety advisors spoken to stated that they encourage work experience
wherever practicable. They perceive benefits in children going on work experience, and all saw
risk assessment as a suitable tool for managing the associated risks in a controlled manner.
The researcher’s view of the case
Based on the information provided, the researcher considers that the approach taken by the local
authorities contacted is a proportionate and reasonable one. The presumption is that work
experience is to be encouraged, and that risk assessment is the approach to establishing suitable
hazard controls. The case study demonstrates that one should not trust hearsay on face value.

3.6.10 Use of ladders in construction
The Work at Height Regulations came into effect in April 2005. The Regulations require the
risks from work at height to be risk assessed and appropriate work equipment selected. Since the
implementation of the Regulations, there have been numerous media reports that the HSE has
‘banned ladders’. This is not true, but has given rise to the fear that businesses who have
read/seen such reports will have abandoned the use of ladders.
The decision taken
The researcher contacted fifteen different organisations, both from the construction sector and
other organisations who frequently work at heights and who may use ladders or step ladders.
These included an aerospace company, a term maintenance company, a local authority and a
utility company. The organisations varied in size from three employees to national construction
companies.
Despite the reports of bans on ladder use, none of those contacted reported either having
implemented a ban themselves, or of being aware of any other organisation imposing a ban.
Most of the organisations contacted reported that they, or their contractors, must use the process
of risk assessment to decide what means of access should be provided for work at height. This
results in the ladders being used as a last resort where no other option is reasonably practicable.
This may be due to the unsuitability of other access equipment (for example, a room being too
small to erect a tower scaffold) or the very short duration of the work (for example, that the work
would be completed in a shorter time than it would take to erect a tower scaffold).
Several of the larger construction companies reported taking a firm line by presuming that ladders
and steps should not be used. They then require a risk assessment from subcontractors to justify
use (for example if a work location was unsuitable for a tower scaffold or podium steps) or if
work is for a very short duration.
One organisation reported taking a robust line on what constitutes ‘short duration work’.
Contractors are asked for a programme of their activities. This is usually 2-6 weeks work, and so
the principal contractor considers this not to be ‘short duration’, and that therefore alternatives to
ladders should be used for access.
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Several of these companies stated that rather than receiving a risk assessment to justify the use of
a ladder, they received a risk assessment for the safe use of the ladder. This would then be
returned to the contractor, with an explanation of what was actually required. One contractor
suggested that the rejection of this sort of risk assessment may lead to the perception that use of
ladders has been banned. The advisor spoken to reported that some of the large electrical
contractors he works with report the same misconceptions.
One company controls the use of ladders (after a risk assessment identifies a ladder as acceptable)
by issuing a permit to use the ladder for a defined date, a specific task and a specific location.
Only one organisation reported having temporarily banned ladders. This was when the Work at
Height Regulations were first implemented and not fully understood. However, once the
Regulations were better understood, the company moved to a position of assessing contractors’
risk assessments and method statements to see what means of access is acceptable.
A different organisation reported that they had banned ladders at places of work, rather than as
means of access, since the introduction of the Construction (Health, Safety & Welfare)
Regulations in 1996. This is because those Regulations require work platforms to be at least
600mm wide, which they interpreted to mean that ladders cannot be used as work platforms.
The nature of the decision versus the level of risk
Each of the interviewees believed that they were taking a proportionate approach. All had
experience (some personally) of falls from ladders/steps, and all were aware of the significant
proportion of accidents caused by falls from height in general, and ladders in particular. No one
has banned ladder use, but they require a justifiable reason before their use may be allowed.
All of those spoken to felt that they had taken a reasonable decision in accordance with the
requirements of the Work at Height Regulations. No one expressed a view that the requirements
of the Regulations were unreasonable.
Reasons for decisions
The two most important reasons given for taking the approach of ladders / steps as ‘the last
resort’ were to prevent serious injuries and to comply with the law. The desire to avoid civil and
criminal litigation was secondary to the desire to prevent an injury in the first place.
They believed the hierarchy of means of access under the Regulations was clear, and felt they
understood correctly when ladders were an acceptable means of access. All of those contacted
held IOSH Managing Safely, and/or the NEBOSH Certificate or Diploma qualifications.
Solutions for a more sensible balance
One company felt that, as they have not given any guidance to contractors on when a ladder may
be appropriate, it would help contractors if they did that.
One interviewee thought that smaller contractors require more assistance. He felt they tend to use
consultants to produce their documentation, and that word processed, generic risk assessments
were the result.

54

A different interviewee thought that better promotion of access equipment e.g. through trade
organisation websites, was a possibility. He also thought that more use should be made of hire
shops where personnel from smaller companies stand around waiting for orders.
Several interviewees believe that effective and accurate pricing of contracts is needed so that
contractors are not forced to use ladders for access as they are the cheapest option.
The researcher’s view of the case
In the researcher’s view, based on the information provided, all the companies had taken a
proportionate approach to the use of ladders for work at heights (though one had briefly
misinterpreted then corrected).
3.6.11 Bouncy castles
The decision taken
In the summer, 2005 a young person suffered a fractured neck while playing on a bouncy castle in
a Council community premises. He tripped over while using the bouncy castle and a fellow- user
fell on top of him, causing his injury. When the local authority investigated the accident, the
supervisor of the hired bouncy castle was found not to have had suitable and sufficient training.
However, the lack of training was not considered to have been the cause of the accident. There
had also been some minor injuries in separate incidents while young people were using bouncy
castles e.g. a broken finger and a broken lower arm bone.
The accident led the Council to review its policy on the use of bouncy castles. There were two
policies in operation; one in the Community Services department and one in the Education
department. The policies set the standards expected of companies providing hired bouncy castles
into local authority premises.
The Community Services’ policy was felt to give sufficient guidance on people control issues,
such as standards of supervision. However, the policy for Education premises was found to be
less clear, for example regarding the provision of competent people in control of the activity.
The Council decided to place a temporary ban on the use of bouncy castles within schools while
the Education policy was revised and improved. A note was sent out in June 2005 advising
education premises of this. The aim of the temporary ban was to allow time to ensure both
departments’ policies were of the same standard. There was no temporary ban in Community
Service premises. The ban was never intended to be permanent. It lasted approximately three
months and was now lifted after a working group consisting of Education & Community Services
personnel reviewed and re-issued the policies.
The media report of the decision
The actual story contrasts with the reported story; this was that the Council had banned bouncy
castles from all of its premises. The newspaper coverage did not mention that the ban was
temporary, nor that it applied in one type of Council premises.
The nature of the decision versus the level of risk
In the interviewee’s view, the use of the bouncy castles did not present a significant enough risk
to justify the temporary ban and went beyond the proportionate approach to risk management
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required by current health and safety legislation. The decision was taken by senior managers
within the Council who were not aware of any relevant health and safety provisions that were
already in place. The interviewee explained that the Council’s decision was in response to a
serious accident; ‘something had to be seen to be done’.
Also, even with the Council’s upgraded controls regarding supervision in place, the accident
could still have happened.
Reasons for decisions
The interviewee considered that the reasons for the temporary ban were a combination of political
and public pressure, with a potential for litigation. He felt that the decision was taken through fear
driven by lack of knowledge on the part of senior managers regarding the real nature of health
and safety requirements. He also believed that as Councillors represent community interests they
place political pressure on Heads of Service to deliver zero accidents.
The interviewee reported that there had also been pressure from bouncy castle hirers on
Councillors to speed up the policy review, as they have suffered business losses.
The interviewee confirmed that:
•

The Insurance / Risk Management team at the Council did not contribute to the decision
process;

•

There have not been any enforcement actions from HSE in relation to the accident, nor
the wider use of bouncy castles by the Council.

Solutions for a more sensible balance
The interviewee believed the key to a more proportionate approach to risk management is to
improve the health and safety knowledge of senior managers, and to provide them with risk
management skills to prevent future situations of risk avoidance. The Council had planned this
training prior to the serious accident, but the serious accident occurred before it started to be
delivered. The training is ongoing now. The health and safety section of the Council is now also
looking at providing suitable training to Councillors.
The researcher’s view of the case
This case involved a young person who suffered a major injury as a result of his accident. The
local authority identified that the supervision aspects of the bouncy castle hire were
unsatisfactory, and therefore imposed a temporary ban while the hire policy and arrangements
were reviewed. Based on the information provided, whilst this does not appear to be an
excessively disproportionate decision, it could be argued that a more proportionate decision
would have been to temporarily insist that all bouncy councils in Education premises were
managed to the same arrangements as in Community premises while the policy review took
place. However, the researcher did not consider that the decision taken was excessively risk
averse.
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3.6.12 Body armour
The interviewees were health, safety & risk co-ordinators for the Ambulance Service Association
(ASA) and the Association of Chief Police Officers (ACPO).
The decision taken
An ASA survey in 2004, ‘The Ambulance Service: Making a Safer Place to Work’, reported three
ambulance services (out of 23 responses) have introduced stab or bullet resistant vests, 39% of
Services were considering it and 61% had decided against it. The London Ambulance Service
was the first service to introduce its use following an incident in 2000 when a member of staff
was stabbed in the face and hand. There was significant pressure from staff for the Service to
respond to the attack. The Service ran a trial of body armour. Staff response was very positive.
The approach by the London Ambulance Service is that body armour is provided to all staff that
attends 999 call-outs. Whether the equipment is worn to the call-out is decided by each member
of staff. A training programme was introduced to help staff judge risk, along with conflict
resolution training and a restriction on sending staff into known danger situations.
All active, uniformed police officers have body armour and always wear it on patrol. Generic
risk assessment at individual force level, identified that officers on patrol may encounter conflict.
Officers can do a dynamic assessment and remove the body armour if appropriate, such as for a
school educational visit. Police officers are supported in dynamic risk assessment by receiving
training and awareness information. If situational assessment indicates firearms may be
encountered, armour is supplemented with ballistics shields, which are unsuitable for all day use.
The interviewee highlighted that body armour does not protect against all stab / fire arms hazards.
The day before the interview a police officer was shot in Nottingham. The bullet entered her
abdomen below the armour. Body armour is designed to give protection to vital organs.
Media reports of the decisions
The ACPO interviewee felt that the wearing of body armour potentially causes alienation of the
traditional ‘British bobby’ image. The wearing of the armour makes officers look more military,
more ‘Robocop’. The retiring president of ACPO made a speech about returning to ‘softer’
policing at a more neighbourhood level; body armour presents a ‘harder’ image of policing.
The nature of the decision versus the level of risk
The ASA interviewee’s personal view is that London Ambulance Service staff felt vulnerable
following an attack and the Trust could not ignore this perception as it affects their behaviour and
performance. The interviewee knows of an incident where a member of staff in another Service
was slashed across the abdomen, fortunately only receiving minor grazing. This would have been
an area of the body protected by such a vest. There is a view that body armour also protects
against blows and kicks, which are reported by staff. However, the wearing of body armour
would not have prevented the injuries sustained in the London attack.
The ACPO interviewee did not consider the approach of individual forces to be overcautious.
The decision has been taken via a process of risk assessment. Although the interviewee was
unable to quantify violent incidents to police officers it has come about in response to real events
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and the amount of violent crime is increasing. Also, whilst the proportion of events compared
with all call-outs is low, a few serious incidents outweigh the number of non-violent call-outs.
The ACPO interviewee considered that taking a cost-benefit approach does not ‘stack up’, due to
the small number of incidents. However, on a qualitative approach, providing body armour is
worth it and is well within the parameters of health and safety regulations.
Reasons for the decisions taken
The ASA interviewee reported that the more significant factors have been to respond to staff and
trade union concerns following an actual attack. Also relevant is that if one Trust goes down this
route; it is perceived that others should take similar action. Minor factors include the fear of
litigation, and implementation of organisational policies of zero tolerance to accidents/incidents.
Fear of HSE enforcement may also be relevant.
The ACPO interviewee stated that the most significant reason is an altruistic one - about doing
the ‘right thing’. Other major factors are a response to concerns raised by police officer
representatives, responding to advice and guidance from HSE. HSE helped with risk assessment.
The fear of being sued is a consideration, but not a major one. The same is true for actual
litigation or complaints. The role of insurers could be a factor at individual force level. The
interviewee said that local political pressure is not a major issue. However, he pointed out that the
MP for Nottingham has said that he will be asking questions following the shooting of an officer.
Neither ACPO nor ASA noted problems with health and safety competence or lack of guidance.
Solutions for a more sensible balance
The ASA interviewee believes that it is important that Trusts use the expertise available to them
(i.e. their risk managers/health & safety advisers etc). It is too easy for decisions to be swayed by
‘the sexy topics of the moment’, be pressurised by media activity or high-profile incidents.
The ACPO interviewee considers one needs to read the runes of a modern society. In the current
environment, with face-to-face conflict, police officers need protection. With the move to a more
tiered approach to policing, there may be no need for body armour for neighbourhood policing.
The other tier of policing – dealing with organised crime – would need to wear body armour.
The researcher’s view of the case
Based on the information provided, the researcher does not consider the approaches outlined by
either professional body to be disproportionate or over-cautious. Both police officers and
ambulance crews regularly face situations of potential conflict. It is clearly impracticable to don
armour as a situation escalates towards violence.

3.6.13 Child care fire risk assessment
This case study concerns a local authority residential respite care home for severely handicapped
children. Some children are looked after for the daytime period only and some are accommodated
for 1 to 3 nights. The home is staffed 24 hours by trained care workers. The interview was
conducted with the organisation’s health and safety adviser and draws on notes of interviews with
the enforcing authority.
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The decision taken
An inspection of the premises by the local fire brigade inspecting officer resulted in a requirement
pursuant to a notice served under the provisions of the Workplace (fire safety) regulations to,
among other matters, ensure that all fire escape exits could be opened on a “panic bolt” and not
left security locked as the home currently operated them.
The nature of the decision versus the level of risk
The council employed an external adviser for fire safety and their own safety advisor. Their
assessment had identified the overall (security) risks as well as the specific fire risks. High
security is provided as several of the children cared for need to be contained as, although fully
mobile, they have no conception of normal safety – several having learning disabilities and
behavioural problems. Without this level of protection vulnerable children would be able to leave
the premises and be exposed to extreme danger. There had been cases of children in local
authority care having been exposed in this way. The centre’s security included:
•

Being surrounded by a high fence to which there is only one entrance via a security gate;

•

Access to the building is via a security door that can only be operated by the staff;

•

Inner doors are also provided with security locks, operated at high level, to keep the day
and night-time use areas of the centre separated;

•

There was access to an external secured play area (an emergency assembly area) at the
rear of the building.

The level of fire risk in the building was assessed as extremely low, being converted to a high
standard of fire safety. For example, the “day kitchen” was contained in a fireproof compartment,
a fully automatic fire alarm and detection system was provided, staff were on “waking” duty
through the night. The safety team together considered that the procedures were well able to cope
with emergency situations without having recourse to the use of panic bolts. The staff would
easily be able to open the doors. Also containing the children and moving those with disability
would be necessary before evacuation could be undertaken.
On balance the risk of being exposed to a fire was considered to be several orders of magnitude
less than a breach in security, which the provision of panic bolts on fire doors would represent.
Reasons for the decisions taken
The original view of the inspecting Fire Officer was clearly that fire doors should be able to be
opened in an emergency without having recourse to keys or other locking mechanisms. This view
reflected traditional fire safety practice and in most normal circumstances would be appropriate.
The inspecting officer also highlighted a number of other issues that were accepted by the
Council.
In view of the circumstances and the failure of the inspecting officer to apparently take account of
the nature of the premises and its occupation, together with the Council’s own assessment, his
superior officer was contacted and following a visit and further discussion it was agreed that the
status quo would remain.
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The home was also regulated by the Care Standards Commission and had passed their inspection.
It was, however, felt that the Commission’s guidance on this area was insufficient and mainly
concerned with care standards and structural aspects in so far as the premises complied with
building regulations. The Centre is somewhat unique making the application of any general
guidance subject to interpretation and professional judgement. The British Standard relating to
the evacuation of people with disabilities was not considered relevant. The Fire Precautions Act
1970 [FPA], Circular 28 from the Home Office relating to the precedence of risk assessed
decisions over the prescriptive requirements for fire safety covered by the Act was used by the
Council’s adviser as part of the discussion with the fire brigade officers.
Solutions for a more sensible balance
The discussion with the superior officer from the fire authority identified that closer co-operation
and understanding, from both parties was required, particularly so given the nature of some of the
residential care facilities operated by the Council. The need to understand overall risk and not just
the risk covered by any one authority was highlighted by this case.
The researcher’s view of the case
On the information provided, the researcher considers that the original decision by the fire
brigade inspecting officer to require that the fire exits be fitted with panic bolts was
disproportionate. The need to take a holistic view of the risks involved and not simply fire safety
risks was not at first appreciated.

3.6.14 Falls from hotel balconies
The interviewees were the General Manager and Company Secretary. Documentary evidence was
also consulted and notes of previous interviews with the enforcing officer.
The decision taken
The building is subject to listing as an historic building, especially on the façade. The balconies
are small and overlook the street outside. They are accessed through French windows that are the
only means of ventilation to the guest rooms.
The hotel was inspected by the local authority Environmental Health Officer (EHO). The EHO
issued a letter requiring that either the balcony windows to the front of the building be closed off
(permitting only a minimal opening) or the height of the balustrade surrounding the balcony be
raised to a minimum of 1100mm to prevent the falls from the balcony /window.
Part of the balcony areas, subject to the local authority’s requirements, have flower boxes
attached to the balustrade. This effectively raises the height of the edge from 700mm to 940mm.
One of the suggestions from the EHO was that the flower boxes be continued round the whole of
the balustrade, so as to prevent people sitting on it.
Failing this, limiters must be put on the French windows to prevent access to balconies. The letter
also stated that alternative ventilation would be required if the window openings were limited.
The hotel did not extend the provision of flower boxes as they were concerned with infringing the
conditions governing the building. They already knew that they would not be permitted to add
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any railing or other means of raising the height of the balustrade to the 1100mm height. They
therefore implemented a locking mechanism to the French windows that limited the opening of
the windows to some 100mm. This did restrict ventilation to the rooms. They did not provide Air
Conditioning because of the “historic building” limitations.
The nature of the decision versus the level of risk
The Hotel could not understand why the EHO thought the risk required additional protection.
They believed they had responded to all previous EHO concerns and had introduced measures
such as advice to guests and not booking children into these rooms. They also felt that because of
the way the rooms were used that there was little likelihood of anyone using the balcony.
A further visit was made by the EHO accompanied by a Principal Officer, who ratified the view
taken on the risk. The EHO view of the risk was that young children or a drunken guest could fall
over the low level balustrade. They also were concerned about possible suicides. The GM
reported that the EHO had stated that the LA had dealt with a number of serious injuries to
window cleaners. The hotel was also aware of a prosecution in Scotland resulting from a fall from
a balcony and suspicious death of a lady falling from a hotel window.
Reasons for the decisions taken
The EHO was clearly of a view that the height of the balcony balustrades was not sufficient to
prevent falls. The EHO appears to have been relying on setting the 1100mm requirement height
for the safety barrier by reference to construction health and safety legislation. Outside of general
risk assessment guidance provided by the HSE there was no other relevant guidance available.
There were no concerns about the health and safety competence of any of the persons involved.
Solutions for a more sensible balance
The main problem for the Company Secretary was the lack of cohesion between the various
enforcing authorities. The hotel had dealt with and was currently dealing with issues that involved
conflict between the requirements of the EHO and the Planning officer from the same local
authority. While he expected that health and safety requirements would take precedence over
planning and historic building preservation requirements, this was not the case. They did not
seem able to satisfy the conflicting requirements of the various authorities.
The researcher’s view of the case
Based on the information available, the researcher’s view is that the EHO’s requirements were
reasonable in regard to the risk. The practical difference between a barrier at 1100mm height and
one at 700mm (and in places at 940mm) could be argued. Taken with the operating restrictions on
the hotel and the need for the hotel to provide adequate ventilation to the rooms without A/C, it is
understandable that the hotel viewed the EHO requirements as disproportionate. This would not
be an issue if the hotel were able to increase the height of the barrier, which they were willing to
do but are constrained by planning requirements. The main issue appears to be the lack of
cohesion between the various enforcing parties.
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4 DISCUSSION AND CONCLUSIONS
4.1

PREVALENCE

Media reporting is focused on certain sectors, and trade associations and professional bodies
anecdotes can be hard to verify. Most organisations do not report banning the activities cited in
the media. Also three times as many respondents think the UK has a problem with excessive
H&S than their own organisation. However, our research has found a significant minority of
organisations citing examples of what are regarded to be disproportionate health and safety
decisions. These examples go beyond the ‘public interest’ stories focused on in the media,
extending to traditional workplace H&S issues. In particular:
•

Our interviews with representatives of trade association and professional bodies cited
examples of what they conceived to be disproportionate H&S within construction,
manufacturing and the service sectors;

•

Our postal survey of decision makers in organisations found that a third of respondents
had banned, strongly discouraged or had ‘excessive’ H&S requirements for at least one of
the examples cited to them;

•

The media focus on schools and local authorities is inconsistent with our findings, in that
on the one hand we have found examples from all sectors whilst on the other hand fewer
local authorities (from our survey) cite restricting the examples presented to them than
the other sectors.

The latter findings suggest:
•

That media reporting is focused on areas of public interest rather than representative of
all areas of activity;

•

The perceived level of excessive H&S is greater than the reported level;

•

A significant minority of organisations do report some examples of disproportionate
H&S.

4.2

FEAR OF LITIGATION

It is clear that a fear of litigation (for compensation) is a major factor commonly cited by all
sectors, along with a fear of prosecution of the organisation and/or individual.
We have briefly reviewed in section 6 some of the evidence about the existence and perception of
a compensation culture both within and beyond the Health and Safety Executive area of
responsibility for a number of reasons:
•

Fear of litigation is cited as a common cause of ‘disproportionate health and safety’;

•

Respondents cite a general fear of litigation rather than one specific to occupational
health and safety;
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•

The fear includes a perception of a compensation culture amongst members of the public
whose health and safety does come within the HSE’s area of responsibility in, for
example, schools, leisure centres and so on.

The inference is that perceptions of trends in compensation claims outside of occupational health
and safety may influence decisions within occupational health and safety. Indeed, as elaborated
below, there is little evidence of an increase in compensation claims (employers’ liability) within
the area of occupational health and safety. Indeed, there is evidence that employers’ liability
insurance claims have not risen and that the vast majority of people suffering work related injury
or illness do not make a claim. Hence it may be inferred that perceptions of a compensation
culture are related either to perceptions of trends outside of the HSE’s area of responsibility or
increased awareness/concern about possibility of litigation.
It is beyond the remit of this study to acquire evidence on the actual level of litigation or the
existence of a compensation culture. Rather we have reviewed some of the existing evidence
regarding whether there has been an increase in litigation and/or a shift in attitudes. However, it
is considered important to explore whether respondents’ expressed fear of litigation is based on
substantive concerns, perceptions or increased awareness. As a starting point, we looked at the
trends in compensation claims.
Our review of the research indicates that:
•

Claims for work related injury and ill health (employers’ liability) may not have risen (if
you take account of the legacy claims under the British Coal scheme).

•

A TUC study reports that only 1 in 9 of people with work related injury or illness make a
claim;

•

The rate of claims clearly grew substantially in the 1990’s in some areas (such as NHS
and motor accidents), as well as the cost, but has not grown in some other areas such as
occupational injury and illness;

•

The increase in claims witnessed in the 1990’s may have stabilised or even reversed in
the 2000’s;

•

There is a substantial number of compensation claims against the NHS and local
authorities;

•

Public opinion is in favour of (legitimate) claims in some areas;

•

People are more aware of (and believe in) their right for compensation and the route for
seeking compensation;

•

There is some evidence that people have developed false expectations regarding the
worth of their claim.

It is possible that the differing views about the existence of an ‘actual’ compensation culture
come about due to the use of different time periods and alternative interpretations of the evidence.
Review of recent data suggests less increase in claims, and some declines, whilst review of
1990’s data indicates an increase in claims in some areas. Therefore, if you focus on the 1990’s
trends and interpret any increase in claims as evidence of a compensation culture, then these
points would lead to the suggestion of a growing compensation culture.
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However, if you focus on the trends in the 2000’s there is less evidence of a growth in claims, and
indeed some evidence of declines. This is consistent with the House of Commons Constitutional
Affairs Committee10 conclusion that “personal injury litigation has not increased in recent years”
(p3). They focus on the period since 1999 when Conditional Fee Arrangements were introduced.
In addition, most personal injury accidents do not lead to a claim and only ~half of those judged
by Datamonitor as having potential for a claim actually lead to one. Thus, it is possible to suggest
that (1) compensation claims are no longer rising and (2) many persons suffering harm do not
make a compensation claim. These points could lead to the suggestion that there is not a
compensation culture as such and that a culture of compensation is not growing at this time in the
UK, especially in respect of employers’ liability for employees.
The report by the House of Lords Constitutional Affairs Select Committee expresses this through
quoting the assessment of Ken Oliphant, a senior lecturer in law at Cardiff University, that:
“The term “compensation culture” is too often employed uncritically, without any real
effort to explain the negative connotations that are clearly intended. That there has been a
rise in the number of compensation claims in (say) the last 30 years is easy to establish.
The Pearson Report estimated that in 1973 approximately 250,000 personal injury claims
were pursued through the tort system. Compensation Recovery Unit (CRU) figures now
demonstrate that, in four of the last five years, new personal injury claims have numbered
in excess of 700,000. But the mere rise in claims numbers does not itself provide
evidence of a debilitating compensation culture – it could be, for example, that there was
very significant under-claiming in the past.”
However, this does not mean that people do not perceive a high likelihood of litigation, or a
heightened awareness of the right of injured persons to seek compensation. Indeed, as the House
of Commons Constitutional Affairs Committee suggest, risk aversion has been caused by
advertising by claims management companies, selective media reporting and lack of
understanding of how the law works. There is reasonable evidence that the perception of an
increase in litigation, from whatever area of personal injury, is a factor.
Thus, we infer that whilst personal injury claims may no longer be growing, and only rose outside
of the area of occupational health and safety, that awareness of compensation rights and routes
and the frequency of claims rose in some areas in the 1990’s to what may now be a ‘steady state’
position. This does suggest that concerns about litigation arise from the perception of claims
behaviour in society as a whole, rather than specifically in health and safety, and that such
perceptions may lead to increased awareness of the possibility of civil litigation.
Indeed, as previously stated whilst prosecution and litigation are the top two ranked reasons by
respondents to our survey, only one third of respondents knew any death, serious injury, serious
ill-health, complaint, prosecution or litigation against an organisation related to the hazard or
activity in their example. This combines with the findings of our review of research into the
‘compensation culture’ to suggest that it is a perception or awareness of the possibility of
litigation or prosecution that influences decisions, rather than specific examples of litigation or
prosecution.

10

House of Commons Constitutional Affairs Committee. Compensation Culture. Third Report of Session 2005-06.

Volume 1. HC 754-1.
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Thus, our conclusion is similar to that of the House of Lords Constitutional Affairs Select
Committee as repeated below:
“While the number of people claiming compensation may not have risen in recent
years, a contrary perception remains. The fear of prosecution by the Health and
Safety Executive is likely to combine with the exaggerated fear of being sued to
discourage people from planning or undertaking activities which require risk
management ……….” (p18)

4.3

SOLUTIONS

4.3.1

More definitive guidance

Respondents’ top ranked solution is more definitive H&S guidance. Our own view is that
definitive guidance would be of value in a number of respects:
•

Assisting decision makers who are not H&S experts; and

•

Providing a ‘standard’ for common activities, rather than having individual organisations
carry out their own specific risk assessments of a common activity.

Discussion with stakeholders such as RoSPA highlights the idea that ‘risk assessment’ can be
thought of as:
•

Generic risk assessments and associated H&S standards, such as a risk assessment of
school football activities, which can be adopted by all schools;

•

Specific risk assessments to be carried out by an organisation where its activities or risk
differs for some local reason, such as the school caters for disabled children;

•

Dynamic risk assessment, where the responsible person assesses ‘on the spot’ any
particular hazards on the day, such as presence of dangerous objects on the pitch or
defective equipment.

The suggestion is that the provision of more generic risk assessments and standards would:
•

Reduce the likelihood of inconsistency in health and safety arrangements between
organisations – by providing a common standard;

•

Provide a standard by which responsible persons can assure themselves that they have
complied with reasonable precautions and hence should not fear litigation/prosecution in
event of an incident (assuming they follow the standard etc).

However, it is important to note that guidance is already available in some of the areas where
concern about excessive health and safety has been mentioned, such as school science, and lifting
of patients. Indeed, definitive guidance can also be over-interpreted and lead to perceptions of an
increase in health and safety requirements. This suggests:
•

A need to ensure the guidance is effectively communicated to responsible persons;

•

The guidance / standard is consistent with a ‘sensible approach to health and safety’.

Indeed, in the case of the cemetery headstones example, practices were challenged despite
compliance with what is accepted good practice. This does suggest that there is a limit to the
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extent that compliance with accepted practices will avoid perceptions of excessive health and
safety. This leads to a suggested need for effective communication to other stakeholders of what
is regarded to be accepted good practice, which is a high ranked solution also cited by trade
associations.
Some of the cases considered are ‘complex’ or ‘difficult’, such as balancing safety of carers with
needs of patients, or responding to a serious (if rare) injury. This suggests that such guidance
needs to:
•

Apply to some of the more difficult decisions and situations encountered by decision
makers;

•

Address the question of what are suitable health and safety controls for potentially fatal
hazards, especially for those whose likelihood is very uncertain.

On the other hand, a number of cases of excessive health and safety relate to the adoption of a
‘blanket’ health and safety standard, namely wearing of protective equipment at all times
regardless of the situational risk. This may indicate a need to consider how best to balance the
practicality of blanket policy with the flexibility of a risk-based policy, i.e. wear PPE at all times
versus wear PPE where the situation requires it.

4.3.2

Prompt decision makers to seek professional H&S advice

The second ranked solution is to encourage decision makers to seek professional H&S advice.
This proposal is also made by trade associations and by respondents to the case studies. Thus,
whilst respondents to the IOSH survey and many of the respondents to the main postal survey
may have an ‘interest’ in this proposal, it is also cited by other sources. Some of the organisations
cited in case studies had little health and safety expertise. The lack of expertise undermined their
confidence in developing and implementing flexible health and safety arrangements. This leads to
the point that advice and guidance needs to be matched to the needs of people with little H&S
expertise, and to help people recognise the limits of their H&S knowledge and when they need to
seek expert advice.
This arises from concern about the H&S competence of decision makers and the need for
decision makers to achieve a balanced approach to H&S when under pressure ‘to do something’.
A number of options can be envisaged, including:
•

The HSE communicating the need for decision makers to seek professional H&S advice
on an as needed basis;

•

The HSE further publicising its existing help lines, services and initiatives such as
Workplace Health Connect;

•

Other H&S organisations, such as IOSH, CIEH, ALARM and RoSPA, advocating the use
of H&S professionals where appropriate, some already take such an approach;

•

Trade and professionals providing H&S advice for their members – as many already do.
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4.3.3

Response to concerns about litigation

Respondents also perceive a need to control the level of litigation (of organisations and
individuals) and reduce prosecution where risk was not reasonably foreseeable. The former point
is consistent with current government proposals to head-off any potential upward trend in
litigation by regulating advertising and operation of claims management firms, and to encourage
alternative dispute resolution. Some stakeholders do suggest further steps. Indeed, other
suggestions, such as those from the Association of British Insurers lay out a range of actions,
including:
•

Creating civil penalties for claimants who connive to exaggerate claims, to deter ‘have a
go’ claimants and reduce the perception of a claims culture;

•

Higher penalties to deter exaggerated claims;

•

Refocusing the response to injury from compensation to rehabilitation;

•

Introduce a statutory duty for rehabilitation as part of the re-orientation onto
rehabilitation as opposed to compensation.

Respondents, especially from education, have also expressed a need to reduce individual liability.
This is consistent with current DfES efforts to encode standards that, if followed, should provide
a ‘protection’ against individual liability.
The concern about litigation also reinforces the case for providing more definitive guidance on
‘acceptable H&S practices’, as per the development of guidance on H&S of school trips. That is,
the provision of definitive guidance not only helps responsible persons discharge their
responsibilities but also provides them with the re-assurance that they would not be held liable for
an incident (assuming they follow the guidance).
Whilst respondents cite reduction in prosecution where risk is not reasonably foreseeable, few of
the free text descriptions of causes of excessive H&S mentioned hearing about or being
prosecuted as a reason. Therefore, this appears to relate to a general ‘perception’ of a risk of
prosecution rather than knowledge or experience of actual prosecutions. The concern about risk
of prosecution may indicate a need for the HSE to publicise prosecution policy, so that people
correctly understand their liability, and do not over-estimate their personal or organisational
liability.
Similarly, there is little evidence of individuals, such as teachers, being sued as individuals. The
Health and Safety Executive have reported in their evidence to the CASC inquiry into
compensation culture that in the last 5 years no teachers have been personally sued and 3 have
been personally prosecuted all in the most extreme circumstances.
This suggests that there may be value in raising awareness of the actual level of individual
litigation, prosecution (of individuals and organisations) and liability.
4.3.4

Responding caringly to injuries and restorative justice

We would offer another option following on from a parallel research study by Greenstreet
Berman for the HSE. The parallel study (Evaluation of the EPS and enforcement action, in press)
explored with workers and victims’ representatives what they aim for in the event of injury. They
placed importance on matters such as an apology, an explanation of what happened, reassurance
that lessons will be learnt and health care, as well as compensation if loss has occurred.
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In the case of the NHS they have introduced a Patient Advisory and Liaison Service (PALS) and
the NHS Redress Bill in response to these types of desires. It is considered that by meeting the
latter type of victims’ needs the tendency to litigate is reduced, in part as it averts the feeling that
litigation is required to secure ‘justice’ from an “uncaring” organisation.
Accordingly, another option is to explore how similar systems might be introduced in other areas
of work, such as schools, local government and industry, such as in the form of either a voluntary
‘employers arrangements for responding responsibly to injuries and ill-health’ or in the form of a
statutory ‘restorative justice’ penalty. This may achieve a number of things, including (1)
providing staff with the reassurance that the first response to an injury would not result in
litigation and (2) providing injured persons with an effective response that meets their expressed
needs.

4.3.5

Recognising and responding to societal trends

The increase in the cost of insurance and associated increase in insurers’ health and safety
expectations is cited as a factor. It is important to recognise that these developments are
presented positively elsewhere, such as when justifying the transfer of NHS costs for motor and
employers’ liability claims onto the responsible organisations, and are consequences of sought
after changes.
The demand for more ‘risk based’ insurance premiums is said by the Association of British
Insurers to lead to a ‘polarisation’ of premiums, higher premiums for poorer performers and
higher risk activities, lower premiums for better performers and lower risk activities. Risk based
premiums have been advocated as a way of linking premiums to health and safety and hence
providing an incentive for health and safety and rewarding better performers. A possible
consequence of this is that some organisations pay more.
The reform of civil litigation process, including the limitation of legal aid and introduction of
Conditional Fee Arrangements and associated advertising, has led to an increase in advertising
and hence public awareness of their right to redress. Surveys clearly show that people believe it is
right to seek compensation. Conditional Fee Arrangements were introduced intentionally as part
of the transfer of costs of litigation from legal aid to the litigant. A consequence of this is
increased public awareness of organisational and personal liability of individuals with
responsibility for the safety of others.
Similarly, there is some evidence that recognition of the possibility of individuals being held
criminally responsible for accidents is a factor. In at least one case (education) there is some
evidence that there has been an increase in the perception of individual liability despite there
being very few actual cases. Holding an individual personally responsible for their ‘negligence’ is
advocated by some researchers and stakeholders, as well as being consistent with the law.
The point that these trends are positively promoted suggests that consideration should be given to
communicating the implications and appropriate response to the trends, rather than only focusing
on the unintended consequences of these changes. For example:
•

In response to the ‘polarisation’ of insurance premiums, communication could (1)
confirm that premiums will polarise around the level of risk and standard of management
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and (2) the appropriate response is to review the standard of management and whether the
higher risk activity remains justified or could be better managed;
•

4.3.6

In response to recognition of individual liability, communications could (1) clarify the
actual level of liability and (2) ensure appropriate standards are available for people to
work by (which provide them with a defence of reasonable care). An example of this is
found in the government response to education sector concerns about teacher liability.

More pragmatic enforcement

Respondents do not rate excessive requirements from HSE or LA inspectors as a leading factor in
their examples, and our previous research on the HSC’s Enforcement Policy Statement found the
vast majority of notices are considered proportionate. Respondents do nonetheless argue for more
pragmatic enforcement and cite over zealous enforcement as a factor in the free text part of the
questionnaire. However, given the focus of respondents on the role of over interpretation of H&S,
fear of litigation, lack of H&S competence amongst decisions, we conclude that HSE/LA
enforcement does not play a major role in disproportionate H&S, although fear of prosecution
does.

4.3.7

A HSE communications initiative

Whilst there is strong support for addressing concerns about litigation and the compensation
culture (which is being addressed by other parts of government), respondents provide numerous
examples of actions for the HSE to lead on. There is also support for communicating what is a
reasonable and pragmatic approach to health and safety, and as part of this engaging the public;
again pointing to a need for HSE led communications as well as dissemination of guidance.
The HSE commitment to clarify what sensible health and safety comprises clearly addresses the
need to have advice on how to assess risk and decide on sensible controls. This study indicates a
number of issues that such communications could usefully address. Overall this study indicates
that many of the examples reported as ‘disproportionate’ involve difficult issues that are assessed
with limited information. This indicates that further advice to organisations needs to address
issues as summarised below:
•

Balancing welfare of carers and the cared: How to assess risks to people that are
directly linked to the provision of health care services, especially where the risk control
measure may impact the type and level of care provided to the patient, child etc.

•

Assessing fatal/serious injury risks with limited information on the risks: How to
assess the risk posed by a hazard that could cause death or serious injury without the
benefit of data or ‘model’ risk assessments. In some cases the decision maker lacks
statistical data and has only their own organisation’s limited experience to draw on but is
able to identify a real possibility of fatal or serious injury.

•

Responding to fatal and serious injuries: How to respond to an incident involving
death or serious injury in an activity assessed (statistically) as low risk, i.e. an activity
with a low rate of injury but where a serious or fatal injury has occurred. A feature of
these examples is that the decision maker may (1) feel a moral obligation to safeguard

69

people in the knowledge that someone has already been seriously injured, (2) feel
personally liable for any further injuries and (3) may judge that the serious injury
demonstrates that the activity does pose a serious risks (even if the probability of injury is
statistically low).
•

Balance risks with social benefits: How to balance risk of injury/illness against
intangible benefits such as social, leisure and educational development.

•

Balance organisational risk against sensible H&S: How to balance the need to protect
the organisation against reputation damage, litigation or other adverse consequences (by
adopting a blanket policy) against the sensibility of a flexible policy (where individuals
judge the need to a safety control using dynamic risk assessment) but for which the
organisation could be held liable for the errors or omissions of the individual.

•

Demonstrating H&S commitment: How to demonstrate a high level of
‘uncompromising’ commitment to health and safety without ‘discrediting’ health and
safety through disproportionate measures.

4.3.8

Putting the record straight – gaining more publicity

It is clear that many of the media reports about health and safety are incomplete, and convey a
distorted view of the health and safety decisions. In some cases the stories are entirely
speculative. Whilst we note that the HSE do have a “Putting the record straight” press function, it
is pertinent to note that the rebuttals are rarely found in the originating media, i.e. the rebuttals do
not gain the same level of media as the original story. Therefore, there could be benefit in
identifying a way of securing a higher level of publicity of the HSE’s rebuttals and/or other
methods of securing more balanced media reporting.

4.3.9

Role of other organisations

Finally though, it is reasonable to suggest that other organisations can also play an important role
in at least two respects. Firstly, the rated importance of definitive guidance and model risk
assessments may indicate a role for trade associations and professional bodies to support the
development of such guidance for their sectors. Secondly, the importance placed on educating
and training senior management and decision makers (such as head teachers) indicates a role for
organisations such as IOSH in providing a lead on the development of their H&S competence.

4.4

CONCLUDING STATEMENT

This study has provided a number of types of evidence regarding the prevalence of excessive
H&S. It has found that most organisations do not report the examples of excessive H&S quoted in
the media. It also finds that the perceived level of excessive H&S in the UK is greater than what
respondents cite in their own organisations. However, a significant minority of respondents do
cite examples of what may be regarded to be excessive H&S, often due to perceived risk of
litigation/prosecution as well as literal application of H&S and limited H&S competence. These
findings do provide support for taking steps to clarify what is a sensible approach to H&S as well
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as addressing perceptions about the risk of litigation/prosecution and how best to respond to these
perceptions.
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6 APPENDIX A: BRIEF REVIEW OF RESEARCH ON
COMPENSATION CLAIMS TRENDS AND PERCEPTIONS
6.1

INTRODUCTION

As stated in section 4 of this report we have briefly reviewed some of the evidence about the
existence and perception of a compensation culture both within and beyond the Health and Safety
Executive’s area of responsibility. This appendix provides a brief summary of key studies in this
area. As noted in section 4, the main finding is that personal injury claims have not risen in recent
years and that there is not a compensation culture as such in the UK, especially with respect to
employers’ liability insurance claims. The studies do suggest that the perception or awareness of
litigation has changed and may be exaggerated.

6.2

REPORTS DISPUTING ONGOING GROWTH IN COMPENSATION CULTURE

The studies cited below indicate that there has not been an increase in employers’ liability claims,
suggesting that perceptions of a growth in litigation are not related to changes in claims related to
workers’ occupational health and safety. They do report increases in compensation claims in
other areas of personal injury in earlier years (but not in the 2000’s), suggesting that perceptions
about litigation are due to either previous trends in claims or current awareness of liability.

6.2.1

Centre for Risk and Insurance Studies

The Centre for Risk and Insurance Studies (part of Nottingham University Business School)
completed a report “Is there a compensation culture in the UK? Trends in employers’ liability
claim frequency and severity” (Paul Fenn, Dev Vencappa, Chris O’Brien, Stephen Diacon, 2005).
In the introduction to their work they argue that trends (in claims) are under the control of the
courts. For example, the introduction of Conditional Fee Arrangements and After the Event
insurance are cited as developments that influence trends. This implies that trends in claims may
not mirror the “desire” of people to sue and hence may not be the best measure of the
compensation culture.
They examine a long time series of employers’ liability claim settled numbers, 1976 to 2002.
They found:
•

A long term fall in employers’ liability claims driven by the fall in workplace accidents in
high-risk sectors, due to, for example, the decline in mining and manufacturing;

•

The withdrawal of legal aid also contributed to a decline in claims numbers.

They point out that a sudden increase in settled claims in mid 2002, preceded by a decline in paid
claims, was due to claims being delayed whilst test cases regarding payment of success fees and
ATE insurance were being completed. If these delayed cases are re-allocated to the years of
origin no trend is actually apparent.
They went on to examine the ‘quality’ of claims, namely the strength of the claimant’s case for
compensation. They found:
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•

Some sign of an increase in failed claims in 2003, mirrored by an increased failure rate of
public liability claims.

•

An increase in the number of claims closed without payment (using Compensation Unit
data) since 2000.

Their analysis of employers’ liability disease claims also shows:
•

Failure rates vary between RSI (~50% failure), stress (70% failure), asbestosis (~30%
failure) and VWF (40% failure);

•

The failure rate for stress fell somewhat whilst the failure rate for RSI rose.

They conclude:
•

There is no strong evidence to support the argument that there is an increasing propensity
to claim compensation for work accidents;

•

There is some evidence regarding the quality of claims (which are closed without
payment).

Indeed, they also conclude that solicitors appear less willing to issue legal proceedings
presumably because they bear the cost of doing so.

6.2.2

Datamonitor reports

The 2003/04 Datamonitor report on UK personal injury litigation found:
•

The overall number of personal injury cases had increased due to a rise in disease claims
(due to the British Coal scheme), compared with a 10% decrease in accident claims;

•

The number of personal injury claims fell by 6% in 2003-04;

•

The number of disease claims under employers’ liability increased greatly;

•

The decrease in accident claims was due to a contraction in the number of no win, no fee
competitors.

Datamonitor note that advertising expenditure fell from £34.8m in 2001 to £6.5m in 2002 after
the Accident Group ceased operations.
The 2004-05 Datamonitor report on UK personal injury litigation found:
•

The number of disease claims under employers’ liability is decreasing now that the
majority of British Coal claims have been filed;

•

Numbers of motor claims continue to fall – indicating that there is not an ongoing growth
in compensation claims at this time.
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6.2.3

TUC. The compensation myth (July 2005). 11

They report that:
•

Each year over 850,000 people are injured or made ill as a result of their job
(Occupational Health Statistics Bulletin, 2003/04, HSC, 2004).

•

According to the Association of British Insurers, there are around 60,000 employers’
liability claims settled each year (ABI, quoted in Hazards magazine, May 2005).

•

A further 20,000 will make a successful claim for industrial injuries benefit, which is a
government funded “no fault” scheme (DWP Industrial Injuries Disablement Benefit
statistics, September 2004).

This means that 9 out of every 10 workers who are injured or made ill through work get no
compensation.
They go on to argue that “There is absolutely no evidence for” the UK moving towards a US style
compensation system. They state that “the legal systems of both countries are very different.
Secondly our judges have not changed (if anything they have become more cynical of claims) and
neither has the law.”

6.2.4

Better Regulation Task Force

A report from the government’s Better Regulation Task Force (Better Routes to redress)
dismissed claims that a growing compensation culture is ‘sweeping’ British society. This is an
advisory group comprised of business people, members of various professions, citizen and
consumer groups, and trade unions, which produces recommendations to Ministers for ensuring
that regulation is “proportionate, accountable, consistent, transparent and targeted.” The Task
Force considered contributions from around 100 organisations.
It highlighted statistics from the Compensation Recovery Unit showing that the number of
accident claims registered fell by nearly 60,000 in 2003/4 while over 55% of county court awards
in 2002 were for less than £3,000.
They conclude:
"Almost everyone we spoke to in the course of this study told us that they did not believe
that there is a compensation culture in the UK. They argued that the reality is somewhat
different, because the number of accident claims, including personal injury claims, is
going down." (p12)
The task force advises that
“It would be helpful if those in positions of influence could resist talking about the
‘compensation culture’. Doing so only perpetuates the problem. It would be more
beneficial to educate people to understand that compensation is minimal in most cases

11

http://www.tuc.org.uk/extras/compensationmyth.doc
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and to educate those litigated against that the best way to avoid litigation is to be aware of
the risks and to have taken cost effective measures to manage them.”

6.2.5

Association of Personal Injury Lawyers

The Association of Personal Injury Lawyers (APIL) expresses a similar opinion. Speaking at the
association's annual conference in 2005, Colin Ettinger, newly-elected president of the
Association of Personal Injury Lawyers, pronounced himself "fed up to the back teeth with
hearing about the so-called compensation culture". APIL also cited (in 2003) the ‘Third UK
Bodily Injuries Study’ published by the International Underwriting Association (March 2003),
which shows that motor related personal injury claims in the UK had been decreasing over the
past 3 years, falling by 4.1% between 1998 and 2000.
However, Martin Bruffell, a past president of the Forum Of Insurance Lawyers, (FOIL), cited
three (disproportionate) cases that, whilst rejected by the courts, thought that such cases would
not have even been attempted 10 years ago. Thus, whilst there may not be a rise in successful
claims and courts may be rejecting claims, there may be a rise in people ‘having a go’.
A 2005 survey of 100 solicitors by consultants Grant Thornton found:
•

That 45% expect an increase and 55% expect a static number of personal injury claims
over the next two years;

•

75% did not report an increase in claims over last year;

•

More than 1/3 of claimants have inflated expectations about the worth of their case;

•

22% reported a rise in the number of spurious or exaggerated claims.

6.2.6

House of Commons Constitutional Affairs Committee

The Constitutional Affairs Committee found:
•

No evidence that conditional fee arrangements or personal injury litigation were a
significant factor in causing risk aversion;

•

Personal injury litigation has not risen in recent years, with a fall of 5% between 2000
and 2005;

•

Risk aversion is caused by a number of factors, including advertising by claims
management companies, selective media reporting, lack of information on how the law
works and lack of common sense amongst those who implement health and safety
guidelines.

They note that statistics from the Department for Constitutional Affairs demonstrate that the
introduction of CFA did not precipitate a huge rise in claims, whilst Citizens Advice have
handled 130,000 problems relating to CFA since 2000. They suggest that misleading advertising
“may have helped add to the perception of a compensation culture” (p9).
They do note that personal injury compensation claims have risen over the longer term, quoting
research that they have risen from 250,000 in 1973 to over 700,000 in recent years, but argue that
this does not provide evidence of a compensation culture especially given that:
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•

Many injuries do not lead to claims;

•

The cost of tort in the UK is well below that in other developed countries.

They go on to cite examples of media reporting of excessive health and safety and conclude that
such reporting has affected public perception of a compensation culture. For example, they cite a
survey within the Scout Association that found that 50% of existing volunteers are concerned
about being sued for compensation.
They make recommendations regarding how best to respond to the occurrence of risk aversion,
particularly “an education programme making clear that risk management does not equate to the
avoidance of all risk and active engagement by the Health and Safety Executive to ensure that it
adopts an approach which is proportionate, it does not over-regulate vulnerable sectors and
instead offers appropriate advice and support.”
Lords Economic Affairs Select Committee “government handling of risk report”
2006?12
The latter committee concluded at para 44:
“In summary, we found little hard evidence to support the notion that a compensation culture is
developing. We were also not able to elicit any convincing evidence about the extent to which
perceptions of a compensation culture have pushed policy in a risk-averse direction. Our
witnesses were clear in stating that their judgements on this matter were based on anecdotal
reports, often derived from the media [28]. A sound basis for the formulation of policy requires a
more thorough and responsible assessment of evidence before changes in policy are introduced.”

6.3

REPORTS CITING A COMPENSATION CULTURE

6.3.1

2002 Actuarial profession working party

The Actuarial profession set up a working party to consider ‘The cost of compensation culture’
(Broughton et al 200213). As part of their work they include the results of surveys of the UK
actuarial profession and the general public. They define compensation culture as:
“The desire of individuals to sue somebody, having suffered as a result of something
which could have been avoided if the sued body had done their job properly”.
As part of their work they reviewed trends in different types of compensation, such as motor vs.
NHS. Some findings include:
•

They conclude that the NHS is one area where compensation culture ‘seems to have
taken root’, with increasing numbers of people suing the NHS. They report that the NHS

12

http://www.publications.parliament.uk/pa/ld/ldeconaf.htm

13

The Cost of compensation culture. Report of the working party of the Faculty and Institute of Actuaries, 2002.

Jonathan Broughton, Brian Gravelsons, Colm Hensman, James Rakow, Julian Lowe, Mark Malone, Grant Mitchell,
Shreyas Shah.
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had discounted provisions of £4.4billion as of 31st March 2002, with claims arising in
2000/01 of £805m. They estimated a 24% per year compound growth since 1998,
doubling every 5 years (they do not specify if this is clinical negligence or also other
forms of injury).
•

They estimate about 500,000 claims per year against local authorities, compared to 3.1m
accidents to the general public.

•

The police/MOD compensation cost of around £330m in 2000 could be double what it
was in 1997. The armed services costs were £23m in 1992, compared to £88m in
2000/01, with 1 in every 220 soldiers making a claim.

•

Motor injuries claims are reported (in the Second Bodily Injury Awards Study by the
IUA/ABI’) to have increased by 5.9% per year between 1992 and 1997. The cost of
motor personal injury claims have inflated at 15% per year (mainly due to claims costs
rather than the number of claims). It is also noted that the underlying rate of motor
accidents is now stable or decreasing, compared with an increase in claims (at least to the
late 1990’s) – countering the idea that there is a growing compensation culture in the UK
at this time.

They also:
•

Cite the 1999 ‘Second Bodily Injury Awards Study by the IUA/ABI’ as finding evidence
of an increase in small claims for minor injuries, cited as evidence of a claims culture.

•

Cite statistics from Datamonitor that quote 743,593 personal injury claims in 2001,
against a total of 1.7m that could result in a claim.

•

Estimate the total cost of compensation (inclusive of legal costs) is estimated at
£10,175,000,000 (i.e. £10 billion) per year.

In a survey of public opinion (only 72 respondents) they report that:
•

Over 60% of respondents would make a claim for compensation for an accident in a
hospital and just over 50% for an accident in the street;

•

25% would claim for an accident at work and less than 5% from a neighbour;

•

Datamonitor report a 3.7% increase in personal injury claims between 2000 and 2001.

They also cite a MORI financial services research study of 2000 where 72% of respondents
would consider making a claim if someone else was at fault.
They conclude that a compensation culture is developing in the UK.
They explore the reasons for this increase in claims and cite a number of key factors. The main
factor that is cited is the move to Conditional Fee Arrangements (as opposed to legal aid)
followed by personal injury lawyers and accident management companies advertising their
services and encouraging individuals to pursue claims. They report that there were about 60,000
cases taken on by accident management companies (claims handlers, trade unions etc) per month
(in 2002), 700,000 per year.
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6.3.2

Aon 2004 survey

The 2004 Aon survey of organisations (“Compensation and Blame Culture, Reality or Myth?”)
study and other studies have suggested that the compensation culture is a more important factor,
and is not a myth. The above 2004 Aon survey found that far from being a myth, the claims
culture in the UK is “very real and presents a growing threat” to competitiveness, profitability and
jobs, with 75% of respondents believing the growing compensation and retribution culture in the
UK, if left unchecked, will place an unsustainable burden on industry, commerce and public
services.
The Aon study comprises an opinion survey rather than an assessment of actual claims. As such it
is a study of the perceived level of compensation culture and its effect, rather than objective
evidence of its effect.
The survey found the claims culture is having a debilitating impact on how organisations operate:
•

60% of respondents said fear of the compensation culture distracts management;

•

49% said it diverts financial resources from core and revenue-generating activities;

•

46% said it creates too much red tape.

The HSE itself was cited as a cause of disproportionate decisions by only 6% of respondents.
The survey asked respondents to identify measures that could curb the growth of the
compensation culture in the UK:
•

Respondents would like to see the government take action – 96% said it is not doing
enough to tackle the issue;

•

68% want courts to get tougher on screening claims;

•

56% want stricter controls on advertisements.

Respondents also urged insurers to stand up to spurious or malicious claims:
•

“Insurers have a pay-up-and-cut-the-costs mentality. They are too eager to settle even
when there is no evidence.”

•

“Settling unjustified claims is a false economy.”

The top three factors driving the growth in claims were identified as:
•

“No win, no fee” legal services;

•

media advertising for claimants;

•

The reluctance of insurers to defend claims.

This leads on to the point that many of the media reports relate to concerns about public liability
and the possibility of members of the public suing.
As illustrated by one media report quoted by the study:
“the need for liability insurance is "the hidden, insidious enemy of variety in communal
life", choking off all manner of neighbourhood get-togethers and local fun. Goodbye to a
football barbecue: "In order to cover against someone contracting a stomach ailment and
then deciding to sue, it would have cost the football club more than £250 for one afternoon

79

to run the barbecue". Goodbye also to the local annual tradition of "pole-walking" on a
greased telegraph pole in a seaside Welsh village deemed uninsurable though no one had
actually hurt themselves seriously doing it. And "no one dares go ahead without cover. It is
happening everywhere: and fund-raising events shredded of anything that might carry
potential for injury, and thus potential for fun." (Jim White, Daily Telegraph (U.K.), Jul.
5).”
A Norwich Union report, based on a survey of 1000 people, ‘Public Attitudes to the Blame and
Claim Culture Revealed’, found that 67% of respondents said it was right to seek compensation
when “someone’s body has changed internally or externally, however slightly, by something
outside their control” and more than one in five believed they should claim for compensation
whenever they can.
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7 APPENDIX B: QUESTIONNAIRES
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7.1

EDUCATION SECTOR VERSION

This section of the Appendix provides a copy of the education sector questionnaire. The
questionnaires used for the other sectors were very similar with the exception of using different
examples of potential health and safety decisions at question 18. Some of the sector specific
questionnaires also had an additional question 19. The sector specific examples are also shown in
this Appendix.
The full education sector questionnaire is shown below.
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The Health and Safety Executive (HSE) has
commissioned this survey to:
Consider if there are any examples of excessive health and safety, and the best ways to achieve
sensible heath and safety management.
The Health and Safety Executive have asked Greenstreet Berman Ltd to investigate if excessive health and safety decisions occur
and, if they do, their extent and possible cause. Your responses will feed into the sensible risk debate being led by the HSE, which
can be found at:
http://www.hse.gov.uk/sensiblehealthandsafety/risk.htm
We would like to ask you to draw on your knowledge about health and safety in your organisation to help evaluate this issue. This
anonymous questionnaire takes about 15 minutes.

What do we mean by excessive?
There are few examples of activities banned by health & safety law. In most cases a sensible arrangement reduces risk to “as low
as reasonably practicable”. Compliance with ‘good practice’ is normally sufficient. Examples of excessive H&S include:
•

Demands for absolute safety (nil risk) that are not required in standards or law;

•

Banning activities without considering the option of risk controls or the social, educational or economic benefits of the
activity;

•

Banning activities that pose a low risk;

•

Conducting detailed risk assessments of very low risk hazards/ activities;

•

Devoting a large proportion of resources on minor hazards, whilst spending less resources on more serious hazards.

Greenstreet Berman Ltd is an independent consultancy organisation. Please visit our website at www.greenstreet.co.uk or call
Michael Wright on 020-7170-4207. If you would like confirmation of our commission by the HSE, please call Richard Broughton
on 0207-717-6232.

About you
1. What is your job title?

2. How many people does your entire organisation employ? Tick one box:
None

Under 10

11 to 50

51 to 250

251 to 1,000

Over 1,000

3. How long have you been employed at your organization? Tick one box:
0-1 years

1-5 years

5-10 years

10-15 years

15-20 years

4. Do you attend seminars or courses about health and safety?
5. Do you possess a health & safety qualification, such as NEBOSH or H&S
diploma, or are you a Member of CIEH or IOSH (RSP or MIOSH)?
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More than 20 years

Never

Occasionally

Yes

No

Frequently

About your organisation

6. Does your organisation receive health and safety advice from
another organisation (not HSE or Local Authority inspectors), such
as a Local Education Authority, Department for Education or
teachers union?

Occasionally

Frequently

D/K

7. Does your organisation employ some one with a health and safety
qualification, such as a NEBOSH certificate?

Yes

No

D/K

8. Does your organisation employ, occasionally, a qualified Health and Safety
consultant?

Yes

No

D/K

9. How effective is the organisation you thought of in
question 6 regarding:

Never

Not
Applicable

Unaware
/ Do not
do it

Ineffective

Moderately
effective

Very
effective

a.

Providing H&S advice, e.g. running seminars

N/A

0

1

2

3

b.

Providing H&S guidance specific to your business, e.g. leaflets

N/A

0

1

2

3

10. Which category best describes the type of education work that your organisation does?

Other

Circle one number only

Nursery

1

Secondary

2

Professional body

3

Primary

4

Tertiary

5

Training

6
7

Please specify

To what extent do you agree with the following
statements?

Strongly

Disagree

Unsure

Agree

disagree

Strongly
agree

11. We do not have a lot of health and safety expertise

1

2

3

4

5

12. Health and Safety Executive and/or Local Authority inspectors sometimes

1

2

3

4

5

1

2

3

4

1

2

3

4

5

15. Our director(s) think that health & safety is a big risk if we get it wrong

1

2

3

4

5

16. Do you think your organisation has a problem with ‘excessive’ or over-cautious

1

2

3

4

5

1

2

3

4

5

enforce requirements despite the risk being very low
13. The cost of employers’ liability insurance causes n=my organisation serious

5

financial concerns
14. The cost of public liability insurance causes my organisation serious financial
concerns

health and safety?
17. Do you think the UK has a problem with ‘excessive’ or over-cautious health and
safety?
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Activity specific questions
18. Can you please indicate if H&S bans, restrictions or stringent health and safety requirements
have been implemented by your organisation for any of the activities cited below (Please circle one
number in each row).
By ‘excessive’ we mean H&S requirements that are not, in your opinion, justified by the risk posed by the activity, or which do
not properly take account of the benefits of the activity.
By ‘reasonable’ we mean H&S requirements advised by the Health and Safety Executive or Local Authority or contained in
guidance issued by a recognised body, such as the HSE, a professional health and safety body.
By ‘Not applicable’ we mean, for example, you run nursery schools which never go on adventure activities.

Banned

a.

Playing conkers or

Strongly

Applied ‘excessive’

Applied

No policy or

Not applicable/

discouraged

H&S requirements

‘reasonable’ H&S

assessed as low

Don’t know

requirements

risk

5

4

3

2

1

0

5

4

3

2

1

0

throwing snowballs
b.

Children playing in cold
weather

c.

Chemistry experiments

5

4

3

2

1

0

d.

Extra curricular after

5

4

3

2

1

0

school sports
e.

Adventure activities

5

4

3

2

1

0

f.

Curriculum football,

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

rugby / other contact
sports
g.

Playground contact
games, e.g. British
Bulldog, tag, football

h.

School fêtes, open days,
concerts etc

i.

Lifting of infants/ nursery
pupils

j.

Any other activity

If you have indicated anything banned, strongly discouraged or any ‘excessive’ health and safety
requirements in question 18 please go to Question 19. Otherwise please proceed to Question 28.

85

A recent example
19. Please briefly describe an example if you have indicated in question 18 that an activity was:
banned; strongly discouraged or if ‘excessive’ health and safety requirements were applied.

Yes No
20. Were you either directly involved in the decision or did you directly hear from the
decision the reasons for the decision described in question 19?

2

1

Not at all

Somewhat

Definitely

1

2

3

21. Do you think there was sufficient information available to the
decision makers to assess the risk posed by the activity
described in question 19?

22. To what extent do you think that the risk posed by the activity described in question 19 was
significant? Please circle one number for the most recent example you can think of.
Do not know/
unsure

Activity posed very low
risk

Activity posed low
risk

Activity posed
significant risk

Activity posed
serious risk

0

1

2

3

4

23. To whom does the example described in question 19 relate to? Please circle all that apply for the
example you have cited.
Pupils with
disability

Pupils/children

Contractors

Members of the public

Bystanders

Employees

1

2

3

4

5

6

24. Do you know of any death, serious injury, serious ill-health, complaint,
prosecution or litigation against an organisation related to the hazard or activity
in your example described in question 19?
Not at

Yes

No

Unsure

2

1

0

Unlikely

Unsure

Quite likely

Definitely

1

2

3

4

all

25. Do you think that, if an accident occurred in your
example in question 19, that you or your organisation
could be sued for compensation by the injured person or
prosecuted under H&S law?
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0

26. What do you think are the reasons for the example you have described in question 19?
Please circle one number in each row.

Not at all

A little bit

Somewhat

Definitely

a) High cost or unavailability of insurance

0

1

2

3

b) Fear of being sued for compensation by injured people

0

1

2

3

c) Fear of the organisation being prosecuted under health & safety law

0

1

2

3

d) Fear of an individual being prosecuted under health and safety law

0

1

2

3

e) Health & safety used as an excuse (e.g. for cost reduction)

0

1

2

3

f) Response to guidance/concerns from professional body/trade union

0

1

2

3

0

1

2

3

h) Response to serious incidents in your or a similar organisation

0

1

2

3

i) HSE/Local Authority guidance/inspectors’ advice

0

1

2

3

j) Local public or political pressure, e.g. local councillor complaints or

0

1

2

3

k) Inadequate information or guidance to do a risk assessment

0

1

2

3

l) Inadequate H&S advice or lack of H&S experience amongst decision

0

1

2

3

m) Over interpretation of Health and Safety Executive guidance

0

1

2

3

n) Organisational policy of zero accidents

0

1

2

3

o) Concern about adverse publicity if something goes wrong

0

1

2

3

p) Desire to apply ‘precautionary principle’ to potential fatal hazards,

0

1

2

3

0

1

2

3

about personal liability of members
g) Response to litigation or complaints made against your organisation
or a similar organisation

residents’ concerns

makers

even where risk of accident is low
q) Other: write in below:

27. Please write any comments you have about the cause of ‘excessive’ health and safety requirements here:

28. If you think that your organisation has achieved a sensible approach to health and safety, please
explain how your organisation has avoided implementing excessive health and safety.
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Potential solutions

29. Please identify the 3 best options for achieving a more sensible
approach to risk management, and rank them.
a.

Provision of more specific and more definitive H&S guidance

b.

Specific guidance on what is & what is not allowed from trade associations & professional bodies

c.

Provide example risk assessments for activities carried out by organisations, such as staff sports activities
or personal security risks

d.

Better communication of H&S guidance

e.

Health and Safety Executive run a publicity campaign about what a sensible approach to health and
safety is

f.

Disprove media scare stories, e.g. by the Health and Safety Executive press office running a rebuttal
service

g.

More practical Health and Safety Executive/ Local Authority enforcement

h.

Encourage decision makers such as directors, managers, teachers etc to seek and follow professional
H&S advice

i.

More H&S training for managers, directors, teachers etc

j.

Stop people suing for compensation if the injury was caused mainly by their failure to follow H&S rules/
instructions

k.

Reduce prosecutions where the risk is low or not reasonably foreseeable

l.

Reduce the possibility of individuals, such as teachers, being prosecuted, if an accident occurs during an
activity they’re supervising

Ranking
1= best 2= 2nd best
3= 3rd best

m. Make insurance easier to get and cheaper
n.

More consistent health & safety regulation, e.g. ban use of any equipment whilst driving not just mobile
phones

o.

Other: Please write in below

30. Please write any other comments on what could be done to achieve a more sensible
approach to health and safety here:

We value your help. Thank you very much for your time.

Please return this questionnaire to Greenstreet Berman using our freepost envelope to: Fulcrum House,
Freepost Nat 2379, RG1 4BR
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7.2

QUESTION 18 FOR OTHER SECTORS

The tabulated questions are shown here. As this report uses a different format the table format
differs slightly from that used in the questionnaires.
Leisure

Banned

Strongly

Applied

Applied

No policy

Not applicable/

discouraged

‘excessive’

‘reasonable’

or

Don’t know

H&S

H&S

assessed

requirements

requirements

as low
risk

a.

Playing loud

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

music
b.

Christmas
decorations
or lights

c.

Children
playing with
animals

d.

School pupil
work
experience
placements

e.

Events open
to the public
such as fêtes
and open
days

f.

Staff sports,
e.g. volley
ball

g.

Any other
activity
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19. Do you have any of the following in your
organisation?
a. Use personal protective equipment, e.g. goggles even in areas

Yes

No

Do not
know

3

2

1

3

2

1

where no risk
b.

Doing detailed risk assessments of ‘everyday’ activities such as
rambling

c.

Cancelled events due to excessive H&S concerns

3

2

1

d.

Stopped some leisure activities due to excessive H&S concerns

3

2

1
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Local government
Banned

a.

Hanging

Strongly

Applied

Applied

No policy or

Not

discouraged

‘excessive’

‘reasonable’

assessed as low

applicable/

risk

Don’t know

H&S

H&S

requirements

requirements

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

baskets
b.

Christmas
decorations/
lights

c.

Paddling
pools

d.

Fêtes,
parades

e.

Swings

in

playgrounds
f.

Candle

lit

parades
g.

Bouncy
castles

on

authority
property
h.

Back stroke
in

your

swimming
pools
i.

Events open
to the public
such as fêtes
and

open

days
j.

Staff sports,
e.g.

volley

ball
k.

Any

other

activity
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Emergency services
Banned

a.

Manual lifting

Strongly

Applied

Applied

No policy

We’ve never

discouraged

‘excessive’

‘reasonable’

or assessed

done this

H&S

H&S

as low risk

activity/ Not

requirements

requirements

applicable

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

of people
b.

Christmas
decorations or
lights

c.

School pupil
work
placements

d.

Events open to
the public such
as fêtes and
open days

e.

Staff sports,
e.g. volley ball

f.

Any other
activity

19. Do you have any of the following in your
organisation?
a. A requirement to always wear body armour when ‘on patrol’ or

Yes

No

Do not
know

3

2

1

3

2

1

3

2

1

attending any emergency call
b.

One or more example of detailed written risk assessments for
very low risks

c.

One or more example of mandating that personal protective
equipment is worn in areas even where the hazard is not present
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Health and social services

Banned

a.

Manual lifting

Strongly

Applied

Applied

No policy

Not

discouraged

‘excessive’

‘reasonable’

or or

applicable/Don’t
know

H&S

H&S

assessed as

requirements

requirements

low risk

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

of patients
b.

Patients
making tea
using hospital/
home facilities

c.

Visitors
bringing
flowers

d.

Nurses
pushing
wheelchairs or
trolleys

e.

Christmas
decorations or
lights

f.

Patients
opening
windows

g.

Events open
to the public
such as fêtes
and open days

h.

Staff sports,
e.g.,
volleyball

i.

Any other
activity
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Industry and services

Banned

a.

Manual lifting

Strongly

Applied

Applied

No policy

Not

discouraged

‘excessive’ H&S

‘reasonable’ H&S

or assessed

applicable

requirements

requirements

as low risk

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

5

4

3

2

1

0

of objects over
5kg
b.

Christmas
decorations or
lights

c.

Using
stepladders or
pedestals

d.

Using ladders
over 4 metres

e.

School pupil
work
experience

f.

Events open to
the public such
as fêtes and
open days

g.

Staff sports,
e.g. volley ball

h.

Any other
activity

19. Do you have any of the following in your
organisation?
a. Use protective equipment, e.g. goggles or hard hats, in areas

Yes

No

Do not
know

3

2

1

3

2

1

where no risk
b.

One or more examples of detailed written risk assessments for
very low risks
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7.3

IOSH MINI QUESTIONNAIRE

A similar questionnaire was issued to selected member of IOSH by email. The questionnaire is
shown below.

95

The Health and Safety Executive (HSE) has
commissioned this evaluation.
What is the true extent and cause of disproportionate or excessive H&S management decisions?
What are the best ways of achieving sensible health and safety management?
The Health and Safety Executive have asked Greenstreet Berman Ltd to investigate if excessive health and safety decisions occur
and, if they do, their extent and cause, and solutions. Our work will feed into the sensible risk debate that is being led by the
HSC/E. The Health and Safety Executive’s articles on sensible health and safety can be found at:
http://www.hse.gov.uk/sensiblehealthandsafety/risk.htm

What do we mean by disproportionate or ‘excessive’?
There are relatively few examples of activities banned by health and safety legislation. Adherence to accepted good practice in the
management of an activity is normally considered sufficient. Examples of disproportionate decisions include:
•

Demands for absolute safety (nil risk) that are not required in standards or law;

•

Banning activities without considering the option of risk controls or without considering the social, educational or economic
benefits of that activity;

•

Banning activities that pose a low risk or despite no real evidence of a significant risk;

•

Conducting detailed risk assessments of low risk hazards/ activities;

•

Devoting a large proportion of resources to low risks, whilst spending less time on serious risks.

This anonymous questionnaire takes ~15 minutes.
Greenstreet Berman Ltd is an independent consultancy organisation. Please visit our website at www.greenstreet.co.uk or call
Michael Wright on 020-7170-4207. If you would like confirmation of our commission by the HSE, please call Richard Broughton
on 0207-717-6232.

Please return this questionnaire to Greenstreet Berman using our freepost address ‘Fulcrum House, Freepost Nat
2379, RG1 4BR
1. What is your job title?

2. Are you responding as an individual or an authorised representative of your
organization?
(Please tick one box)

3. How long have you been employed at your organization?
0-1 years

1-5 years

5-10 years

10-15 years

4. How many people does your entire organisation employ?
None

Under 10

11 to 50

51 to 250
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Individual

Representative

Tick one box:
15-20 years

More than 20 years

Tick one box:
251 to 1,000

Over 1,000

5. Which category best describes the sector you work in? Circle one number only
Agriculture, forestry

1

Extraction (oil/gas, coal,
Quarries)

2

Professional services (e.g. legal,
accountancy)

3

Catering, including pubs &
restaurants

4

Financial services (e.g.
insurance, banking)

5

Business to business services (e.g.
marketing, consultancy, IT, recruitment)

6

Media & publishing

7

Repairs

8

Personal services (e.g. laundry, hairdresser)

9

Construction

10

Retail & wholesale

11

Healthcare

12

Manufacturing

13

Utility (electrical, water & gas)

14

Education

15

Charities & membership orgs

16

Local government

17

Social services

18

Telecommunications

19

Transport service

20

Other Please specify

6. Please describe your organisations approach to decision making in relation to H&S management decision
making Circle one number in each row.
If you consider the approach to be reasonable or not going far enough please go to question 17.
Many H&S
management decisions
not going far enough

A few H&S
management decisions
not going far enough

A reasonable balanced
approach to H&S
management decisions

A few H&S
management decisions
going too far
(excessive)

Many H&S management
decisions going too far
(excessive)

1

2

3

4

5

If you have indicated that a few or many H&S management decisions go too far, can you please provide an example in
questions 7 so we can better understand the causes of these decisions?
Please note: decision making may apply to employees, members of the public, contractors etc.

7. If you are aware of one or more disproportionate or ‘excessive’ health and safety management
decisions from your organisation that go too far, can you please briefly describe a recent example
(within the last 24 mths) in the space provided below:

7 (a) Were you directly involved in the decision described above in question 7
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Yes

No

2

1

8. Why do you consider this example to be disproportionate or excessive?

9(a) Do you know who made the decision concerned?

Yes, myself

Yes, someone else

No

3

2

1

(if yes please answer the following question below)
9(b) If yes, what was the role of the decision maker:
CEO

1

Manager

2

Director

3

Supervisor/foreman

4

Senior Manager

5

Operator

6

H&S manager or advisor

7

Council/Local government etc

8

Risk manager/advisor

9

Governor/trustee

10

Don’t know

11

Other (please state)

12

9 (c) Did the decision-maker obtain advice from:

Yes

No

Don’t know

HSE or LA inspector

1

2

0

Internal risk manager/advisor

1

2

0

Internal H&S manager/advisor

1

2

0

Insurer

1

2

0

Legal Adviser

1

2

0

External H&S consultant

1

2

0

External risk management consultant

1

2

0

Other (please state)

1

2

0

10. Do you think there was sufficient information available to the decision
makers to assess the risk posed by the activity in question 7?

Not at all

Somewhat

Definitely

1

2

3

11. To what extent do you think that the risk posed by the activity was significant?
Please circle one number for the example you have cited
Activity posed no
Activity posed low
Cannot say
significant risk
risk
0

1

Activity posed
significant risk

Activity posed
serious risk

3

4

2

12. Who was at risk? Please circle all that apply.
Customers
1

Pupils
2

Passengers
3

Members of the public
4

Bystanders
5
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Employees
6

Patients
7

Yes No Unsure

13. Do you know of any death, serious injury, serious ill-health, complaint,
prosecution or litigation against an organisation related to the hazard or
activity in your example described in question 7?

Not at

2

1

0

Unlikely

Unsure

Quite likely

Definitely

1

2

3

4

all

14. Do you think that, if an accident occurred in your example
in question 7, that you or your organisation could be sued
for compensation by the injured person or prosecuted
under H&S law?

0

15. What do you think are the reasons for the example you gave in question 7?
Please circle one number in each row.

Not
at all

A little
bit

Somewhat

Definitely

0

1

2

3

b) Fear of being sued for compensation by injured people

0

1

2

3

c) Fear of the organisation being prosecuted under health & safety law

0

1

2

3

d) Fear of an individual being prosecuted under health and safety law

0

1

2

3

e) Health & safety used as an excuse (e.g. for cost reduction)

0

1

2

3

f) Response to guidance/concerns from professional body/trade union about personal

0

1

2

3

0

1

2

3

h) Response to serious incidents in your or a similar organisation

0

1

2

3

i) HSE/Local Authority guidance/inspectors’ advice

0

1

2

3

j) Local public or political pressure, e.g. local councillor complaints or residents’

0

1

2

3

k) Inadequate information or guidance to do a risk assessment

0

1

2

3

l) Inadequate H&S advice

0

1

2

3

m) Lack of H&S experience amongst decision makers

0

1

2

3

n) Over interpretation of Health and Safety Executive guidance

0

1

2

3

o) Organisational policy of zero accidents

0

1

2

3

p) Concern about adverse publicity if something goes wrong

0

1

2

3

q) Desire to apply the precautionary principle to an activity where there is uncertainty

0

1

2

3

0

1

2

3

a)

High cost or unavailability of insurance

liability of members
g) Response to litigation or complaints made against your organisation or a similar
organisation

concerns

about serious health and safety effects.
Other: (write in)
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16. Please write any comments you have about the cause of ‘excessive’ health and safety requirements
here:

17. Please explain the most important aspects of what you already do to help achieve a reasonable
balanced approach to health and safety management decisions?

18. What changes, if any, are needed to your organisation's approach to risk management?

We value your help. Thank you very much for your time. Please use another sheet if you would like to add any
other comment.
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Health and Safety
Executive

Evidence based evaluation of the scale
of disproportionate decisions on risk
assessment and management
This report summarises a study into the prevalence
and causes of disproportionate health and safety
management in the UK. It confines itself to decisions
that are disproportionate in terms of excessive caution,
excluding reckless decisions. The work involved: reviewing
previous research, collating media reports, consulting
trade associations and professional bodies, postal survey
of decision makers in organisations, mini email survey of
IOSH members, and 12 case studies. We found that media
reports can be inaccurate and focus on areas of public
interest. Our survey found that only a small minority of
organisations report banning the activities reported in the
media or by trade/professional organisations. Also, three
times as many respondents think the UK has a problem
with risk aversion than think their own organisation
has such a problem. However, a significant minority of
organisations report banning, discouraging or having
excessive H&S requirements for at least one example.
Some important factors include the fear of litigation,
prosecution and personal liability, taking measures to
reduce likelihood of a fatal accident even where risk
is low, as well as responding to serious incidents. Our
case studies show that some examples are complex and
involve difficult balances between equally valid needs of
people, such as carers and persons in care. Respondents’
solutions include providing more definitive H&S guidance,
getting decision makers to seek professional advice,
controlling litigation, better H&S training of decision
makers and HSE publicising what is a sensible approach.
It also appears that the perceived likelihood of litigation
and prosecution may not accord with actual trends in
litigation and prosecution, suggesting that steps could be
taken to address the fear of litigation/prosecution and how
organisations respond to these fears.
This report and the work it describes were funded by
the Health and Safety Executive (HSE). Its contents,
including any opinions and/or conclusions expressed, are
those of the authors alone and do not necessarily reflect
HSE policy.
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