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MEMORANDUM OF UNDERSTANDING BETWEEN THE SECRETARY OF STATE FOR
DEPARTMENT FOR BUSINESS, ENERGY AND INDUSTRIAL STRATEGY AND THE
HEALTH AND SAFETY EXECUTIVE ENTERED INTO UNDER SECTION 12 OF THE

REGULATORY ENFORCEMENT AND SANCTIONS ACT 2008

1. Parties

1.1 The parties to this Memorandum of Understanding (MoU) are the Secretary of
State for the Department for Business, Energy and Industrial Strategy and Skills
and the Health and Safety Executive (HSE).

1.2 Parts 1 and 2 of the Regulatory Enforcement and Sanctions Act 2008 (as
amended) (RESA) confer duties on the Secretary of State. Delivery of these
functions is overseen and exercised by the Regulatory Delivery (RD) on behalf of
the Secretary of State. Therefore, references in this document to RD indicate
officials working on behalf of the Secretary of State in the course of discharging
RESA obligations and pursuing the deregulatory agenda.

Part 1: Principles

2. Introduction and purpose

2.1 This MoU outlines how HSE and RD will work together in the exercise of their
respective functions. The MoU is not intended to be legally binding and it does
not supersede the statutory duties and powers of the parties.

3. Roles and Responsibilities

3.1 HSE is a non-departmental public body with Crown status and is accountable to
the Secretary of State for Work and Pensions. HSE’s primary function is to
secure the health, safety and welfare of people at work and protect others from
risks to health and safety from work activity. HSE’s other responsibilities
include setting standards, through information and guidance as well as carrying
out research into occupational health risks in England, Scotland and Wales.
HSE’s powers and statutory duties in Great Britain are provided for by the
Health and Safety at Work etc. Act 1974 (“HSWA”) and statutory instruments
made under it.

3.2 HSE works in partnership with local authority health and safety regulatory
services to regulate work related health and safety. The Health and Safety
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(Enforcing Authority) Regulations 1998 determine whether the enforcement
authority is HSE or local authority (LA) health and safety regulatory services (or
another enforcing authority).

3.3 The HSE Board and the senior management team govern HSE and set the
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4,

strategic direction and with reference to section 18 of HSWA. The meaning of
‘adequate arrangements for the enforcement of the relevant statutory
provisions’ is set out, for LAs, in the ‘National Local Authority Enforcement
Code, for Health and Safety at work, in England, Scotland and Wales’. Both HSE
and local authority health and safety regulatory services have a variety of
enforcement tools to secure compliance, including notices and prosecution,
and work in accordance with HSE’s Enforcement Policy Statement (EPS) and the
five statutory principles of better regulation —transparency, targeting,
consistency, proportionality and accountability. The EPS is in accordance with
the Regulators’ Code and the Legislative and Regulatory Reform Act 2006.

Regulatory Delivery was set up as a directorate within DBIS on 1 April 2016. RD
carries out functions on behalf of the Secretary of State and Welsh Ministers
to:

(i) Help simplify the regulatory system;

(ii) Drive improvements in regulatory delivery that support growth;
(iii) Provide a forum for business engagement at the heart of the regulatory
system;

(iv) Provide advice on regulatory delivery within central government; and
(v) Operate the Primary Authority pursuant to RESA.

Strategic aims of the MoU

4.1 The strategic aims of the MOU are to:

(i) facilitate complementary working between HSE and RD so as to inform
and develop the Primary Authority Scheme as well as supporting
delivery of primary authority responsibilities within, or in relation to;

(ii) re-affirm HSE’s role as national policy lead for health and safety at work
(including regulatory policy) and RD’s as the scheme’s administrator;

(iii) enable greater efficiencies in achieving regulatory outcomes for the
benefit of workers, those affected by work activity, consumers,
business, local authorities and the environment and to support growth;

(iv) enable sharing of information, best practice and expertise to ensure a
coordinated approach when advising and working with local authority
regulatory services;

(v) facilitate collaborative working and effective communication to improve
the local regulatory services system; and

(vi) provide stakeholders with clarity about the respective roles of HSE and
RD.
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Part 2: Statement of shared strategic objectives

5. Commitment to Work Together

Commitment to work together

5.1

5.2

53

6.1

HSE and RD agree to work together to develop effective working relationships
to further the aims of improving regulation (including health and safety
regulatory services) to better protect workers, those affected by work activity,
consumers, and the environment and to support growth, by:

(i) building on existing good practice and taking forward lessons learned
from pilots, research and innovative projects;

(ii) taking a collaborative approach to ensure effective communication with
stakeholders, in particular when communicating with local authorities;

(iii) working collaboratively to seek improvements across the regulatory
system, to ensure consistency, avoid duplication and reduce
complexity;

(iv) exploring opportunities to share information, intelligence and best
practice, where practical and appropriate, to improve regulatory
outcomes; and

(v) exploring opportunities to support frontline regulators in the
development of their competence, skills and knowledge.

RD will participate in the HSE/LA Enforcement Liaison Group (HELA) and
actively contribute to relevant HELA task and finish groups that meet the
strategic aims of this MOU. HSE will continue using existing HSE/LA
partnership principles in line with RD objectives. HSE will consider any other
involvement in relevant groups that work towards better regulation.

HSE will participate in the work of relevant Expert Panels, such as the Health
and Safety Practitioner Forum.

Commitment to share information, intelligence and best practice for the
purposes of better local regulation

HSE and RD agree, where they have responsibility for the collection and
storage of information, to share that information, intelligence and best practice
for the purposes of better regulation and health and safety regulation as far as
is reasonably practical and lawful.

Commitment to consult each other on issues of mutual interest

HSE and RD will continue to maintain regular contact on issues of mutual
interest as appropriate. As part of this commitment RD and HSE will consult
each other on policies and guidance which could impact on the complementary
roles of the HSE, RD and local authorities.
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Part 3: Detailed arrangements

8. Primary Authority Scheme

8.1 RD will provide HSE with access to the secure area of the Primary Authority
Register to enable it to view the register of partnerships, inspection plans and
other partnership details. HSE will be responsible for ensuring that access to
the secure area is undertaken only in relation to carrying out its relevant
functions. HSE will comply with the terms and conditions of use for the system
and will process the information in compliance with the Data Protection Act
1998 and all other statutory requirements.

8.2 When RD receives a relevant application to nominate a primary authority
partnership it will ask HSE for an indication on the suitability of the local
authority cited within it, to be a primary authority. HSE will refer to their
colleagues in Wales where the nomination relates to a Welsh local authority.
HSE will respond within 5 working days or will ask for more time to consider. If
no response is received by RD within this timescale, it will be assumed that HSE
is satisfied with the suitability of the local authority.

8.3 RD, in setting guidance for primary authorities, will make clear the requirement
to take into account any relevant guidance and recommendations issued by HSE
in developing inspection plans or when issuing Primary Authority Advice. RD will
also provide a framework whereby primary authorities can share details of their
proposed inspection plan with HSE early in the process by submitting an outline
plan. Where a primary authority consults HSE in respect of an inspection plan
then HSE agrees to use its best endeavours to respond to the primary authority
within 10 working days.

8.4 In considering its decision to consent to any relevant inspection plan proposed by
a primary authority, RD will have regard to comments submitted by HSE. RD will
also ensure that HSE has the opportunity to comment on any plan before it is
approved. HSE agrees to provide advice and guidance on a relevant proposed
inspection plan within 10 working days of receipt of the request from RD or will
ask for more time to consider. If no response is received by RD within this
timescale, it will be assumed that the HSE is satisfied with the inspection plan.

8.5 Primary Authority is based around the concept of respect for advice provided by
the primary authority. Where HSE is responsible for an aspect of health and
safety regulation of a business which is otherwise subject to Primary Authority,
HSE will use its best endeavours to consider the views of the primary authority
when:

o developing strategic approaches to the company, or
e considering enforcement action against the business

8.6 Where appropriate RD will consult with HSE, in accordance with RESA, in
connection with an application for determination. When considering its
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determination decision RD will have regard to advice received from HSE. HSE
agrees to use its best endeavours to provide relevant information and guidance
within 10 working days of receipt of the request.

8.7 RD agrees to consult with, and have regard to, views provided by HSE on
proposed policy changes to Primary Authority and how those changes are
implemented.

9. Issuing statutory guidance to Local Authorities

9.1 Both RD and HSE have a role in giving advice to local authorities.

9.2 HSE will conduct policy activities and issue legislative standards and local
authority guidance on matters relating to health and safety in accordance with
its powers and provisions under HSWA and other relevant legislation.

9.3 RD can give guidance to local authorities as to how to exercise their relevant
functions under RESA.

9.4 HSE and RD agree to consult each other when developing advice and guidance
on issues relevant to better regulation.

Part 4: Arrangements for review and in the case of disagreement

10. Resolving disagreements
10.1 HSE and RD are committed to resolving any disagreements under this MoU
bilaterally.

11 Review clause

11.1 Amendments to this MoU may be made at any time by agreement between
HSE and RD. In addition, HSE and RD will review the contents of the MoU at
the end of 2017 once legislative changes to Primary Authority have been
implemented.
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Part 5: Contacts and signatories

12. Named contacts for each organisation in respect of the MOU

Health and Safety Executive BEIS (Regulatory Delivery)
Local Authority Unit 1 Victoria Street
Redgrave Court London
Merton Road SW1H OET
Bootle
Merseyside
L20 7HS
13. Signatures of the relevant parties
Signed by: Signed by:
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Date: Date:
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Dr Richard Judge
Chief Executive Officer,
Health and Safety Executive

Graham Russell

Director BEIS (Regulatory Delivery)

on behalf of-

Rt Hon Greg Clark

Secretary of State for Department for
Business, Energy and Industrial Strategy
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