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1. Introduction

1.1

1.2.

1.3.

1.4.

This Memorandum of Understanding (MoU) sets out an agreement
between the Health and Safety Executive (HSE) and Food Standards
Scotland (FSS).

Health and safety at work is a reserved matter under the terms of the
Scotland Act 1998. Food safety is a devolved matter in Scotland following
the enactment of the Food (Scotland) Act 2015.

This MoU seeks to support effective co-operation and co-ordination of
respective responsibilities to protect people from harm, particularly under
the regulation of work-related health and safety, and in relation to the risks
to health which may arise in connection with the production and
consumption of food.

This MoU provides for the mutual sharing of information and intelligence
where such exchange is relevant and lawful. This MoU is neither a contract,
nor legally binding. It does not in itself create lawful means for the
exchange of information but simply documents the processes and
procedures agreed between the organisations. Where information is
exchanged, this agreement should not be interpreted as removing or
reducing the existing legal obligations or responsibilities on each party.



1.5.

1.6.

1.7.

The MoU has been developed to assist in:

e Clarifying roles and responsibilities;

e Co-ordination of response on issues or incidents that have resulted in
preventable deaths, serious injuries or illnesses arising from activities
regulated by the two organisations and where a joint approach may be
advantageous;

e Appropriate and timely sharing of relevant information to support each
organisation in carrying out its respective functions; and

e Liaison arrangements to e.g. learn from events and share information
on strategic developments.

To facilitate 1.5, this MoU contains the following sections:

Statutory roles of HSE and ESS

Areas of mutual interest and co-operation

Joint response to cross-cutting issues

Arrangements for handling major incidents and emergencies
Nominated contacts

Liaison, reporting and review arrangements;

Annex A: Information sharing and disclosure: GDPR and Freedom of
Information (Scotland Act 2002)

This agreement does not transfer regulatory or scrutiny responsibility from
one body to another, nor does it alter reserved or devolved government
responsibilities.

2. Statutory Roles

Health and Safety Executive

2.1.

2.2.

2.3.

2.4.

HSE is a non-departmental public body which regulates health and safety
at work and undertakes research to prevent work-related death, injury and
ill-health across Great Britain's workplaces.

HSE, along with Local Authorities (LAS), is responsible for enforcing the
Health and Safety at Work etc Act 1974 (HSWA) and associated legislation
throughout Great Britain. HSWA sets out the general duties which
employers, the self-employed and people in control of premises have
towards workers and other people who could be affected by work activities.

HSE generally regulates higher risk sectors, major hazard sites, offshore
industries (including food safety and hygiene at these facilities), explosives
and the manufacture, storage and transportation of chemicals and other
hazardous substances. It also regulates food and drink manufacture.

LAs are the enforcing authority for health and safety within retail, wholesale
distribution and warehousing, hotel and catering premises, offices, and the



consumer/leisure industries. LAs have other regulatory and licensing
responsibilities (including the enforcement of food safety legislation on-
shore).

2.5. Both HSE and LA inspectors have legal powers to enter premises and to
talk to people during inspections and investigations of reported incidents.
They have a variety of enforcement tools to secure immediate and
sustained compliance with the law, ranging from the provision of advice to
the serving of enforcement notices and the reporting of offences to the
Crown Office and Procurator Fiscal Service (COPFS).

2.6. Reportable incidents are notified to HSE under RIDDOR?! and HSE may be
informed of other incidents by the COPFS. HSE applies incident selection
criteria? to decide what to investigate. More information on HSE can be
found at: Health and Safety Executive (HSE).

Food Standards Scotland

2.7. In April 2015, Food Standards Scotland (FSS) was established as a non-
ministerial government department of the Scottish Executive. It is
responsible for food safety, food standards, nutrition, food labelling and
meat inspection in Scotland.

2.8. FSS’s primary purpose, as the public sector food body for Scotland, is to
make sure that information and advice on food safety and standards,
nutrition and labelling is independent, consistent, evidence-based and
consumer-focused.

2.9. FSS has a consumer protection role: making sure that food is safe to eat,
ensuring consumers know what they are eating and improving nutrition. In
that role FSS may lead, manage and co-ordinate the response to any food
or feed safety incident® impacting on Scotland. In addition, FSS may lead,
co-ordinate the response or support investigations into food crime#
impacting on Scotland, including the reporting of associated crimes or
offences to the Procurator Fiscal. FSS has a vision of a food and drink
environment in Scotland that benefits, protects and is trusted by
consumers.

2.10. FSS develops policies, provides policy and consumer advice, and delivers
a robust regulatory and enforcement strategy. FSS is funded mainly by
government and charges fees to recover costs for some regulatory
functions.

1 The Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 2013
(legislation.gov.uk)

2 Investigation - Stage 2: Decide whether to investigate (hse.gov.uk)

3 Food/Feed Safety Incident - any event where, based on the information available, there are
concerns about actual or suspected threats to the safety or integrity of food and/or feed that could
require intervention to protect consumers’ interests.

4 Food Crime — Serious fraud and related criminality in food supply chains.



https://www.hse.gov.uk/index.htm
https://www.legislation.gov.uk/uksi/2013/1471/contents/made
https://www.legislation.gov.uk/uksi/2013/1471/contents/made
https://www.hse.gov.uk/foi/internalops/og/ogprocedures/investigation/incidselcrits.htm

2.11. More information on FSS can be found at: Food Standards Scotland (FSS).

3. Areas of Mutual Interest and Co-Operation between HSE and FSS

Enforcement

3.1.

3.2.

LA enforcement officers are involved in enforcement of health and safety and
environmental protection measures in certain premises (e.g. retail, offices),
alongside enforcement of food safety law.®

FSS and HSE are committed to working together to ensure the effective co-
ordination of enforcement demands placed on local authorities in respect to
enforcement of health and safety, environmental protection and food safety
law. In addition, FSS and HSE will work closely together to ensure
exchange of information on approaches to liaison; consistency; and
enforcement monitoring and audit.

Food Safety Offshore

3.3.

3.4.

Food safety law does not apply beyond UK territorial waters®. Enforcement
of food safety offshore is based on HSWA and the Management of Health
and Safety at Work Regulations 19997, using the onshore legislation and
standards as a guide to good practice.

HSE will continue to enforce food safety Regulations 17 and 18 of The
Offshore Installations and Pipeline Works (Management and
Administration) Regulations 1995 (MAR)8. Regulations 17 and 18 of MAR
deal with the supply of water and provisions for human consumption on
offshore installations on the UK sector of the continental shelf and in
territorial waters adjacent to GB.

Food Hygiene (Design of Machinery)

3.5.

3.6.

HSE has a role in the development of machine and industry standards and
design in food production, where appropriate. HSE seeks to ensure that
safety requirements align with food hygiene requirements, with neither
negatively impacting the other.

The FSS and HSE will work together, providing advice to ensure that safety
requirements align with food hygiene requirements, with neither negatively
impacting the other.

5 Further guidance on enforcement allocation can be found in the operational guidance_Health and
Safety (Enforcing Authority) Regulations 1998: A-Z guide to allocation.

6 Territorial Sea Act 1987
7 The Management of Health and Safety at Work Reqgulations 1999 (legislation.gov.uk)

8 The Offshore Installations and Pipeline Works (Management and Administration) Requlations 1995

(leqgislation.gov.uk)



https://www.foodstandards.gov.scot/
https://www.hse.gov.uk/foi/internalops/og/og-00073-appendix1.htm
https://www.hse.gov.uk/foi/internalops/og/og-00073-appendix1.htm
https://www.legislation.gov.uk/uksi/1999/3242/note/2023-04-08
https://www.legislation.gov.uk/uksi/1995/738/contents/made
https://www.legislation.gov.uk/uksi/1995/738/contents/made

3.7. The FSS may also provide LAs with advice on the hygienic construction of

equipment in relation to LA’s food safety enforcement function of the food
handlers duties.

Toxic Substance Releases

3.8.

3.9.

3.10.

HSE regulates major hazard sites, explosives and the manufacture, storage
and transportation of chemicals and other hazardous substances. This is to
ensure the safety of workers and the public. HSE's interests cover all
operations undertaken on the site, including inadvertent discharges of toxic
chemical releases.

FSS has an interest in the impact of (un)authorised releases of radioactivity
and toxic chemicals to the environment on the food chain.

FSS and HSE will continue to work closely together to ensure effective
exchange of information and co-ordination of policy development in this
area where appropriate.

Research and Intelligence

3.11.

3.12.

3.13.

HSE and FSS use science, evidence and information to develop, challenge
and evaluate their policies and regulatory decisions.

HSE and FSS will work closely together to identify areas of common
interest, which would benefit from shared research and intelligence.

HSE and FSS will share research and intelligence, where appropriate, to
assist in each other’s respective policy and regulatory activities. This
includes, but is not restricted to, statistics on relevant inspections, incidents
and investigation findings, enforcement notices served and prosecution
actions.

4. Joint Response to Cross Cutting Issues

4.1.

4.2.

There may be circumstances where the action required following an
incident, or the identification of an issue, cuts across the responsibilities of
HSE and FSS and would benefit from the expertise of both organisations.

In such circumstances, the parties will seek to agree an approach to be
taken and the arrangements for co-operation and liaison. The proposed
approach should resolve any conflict or confusion of responsibility and
avoid compromising any criminal investigation. Details of initial points of
contact are included in Section 6.



5. Contact Details

Org Contact Area
lain Brodie

Director, Specialist Division
lain.brodie@hse.gov.uk

HSE Lead for MoU

Health Kate Haire, Deputy Director, EPD
and Kate.haire@hse.gov.uk
Safety

Devolution Engagement and Policy Single Point of Contact, MoU

Executive Team: devolution@hse.qov.uk management and information
sharing queries.
Concerns Team Tel: 0300 0031647 For concerns wh_ere HSE is the
. enforcing authority for health
or complete an online request form
and safety.
lan McWatt, Deputy CEO
Food lan.mcwatt@fss.scot FSS Lead for MoU
Standards Single Point of Contact, MoU
Ron McNaughton : ;
Scotland management and information

ron.mcnaughton@fss.scot

sharing queries.

6. Liaison, Reporting and Review Arrangements

6.1. Liaison meetings will be held every six months between HSE and FSS. The
purpose of these meetings will be to discuss issues of mutual interest (where
there is no potential issue of conflict), consider the value of joint events for
staff, discuss strategy and monitor the arrangements for information sharing.

6.2. The effectiveness of these arrangements will be subject to review. Review
processes should include checking that any information sharing is achieving
its objectives (in line with this MoU and other legal requirements) and that
the security arrangements are appropriate given the risks.

7. Signatories

For HSE: For FSS:
i<\f\ e == M/W\(
lan McWatt

_ Deputy CEO
David Murray FSS
Director (Planning, Finance and
Procurement)
HSE



mailto:Iain.brodie@hse.gov.uk
mailto:Kate.haire@hse.gov.uk
mailto:devolution@hse.gov.uk
https://www.hse.gov.uk/contact/tell-us-about-a-health-and-safety-issue.htm
mailto:Ian.mcwatt@fss.scot
mailto:ron.mcnaughton@fss.scot

8. Document Control

Document Control Personnel

Key Personnel Name/Role Organisation/Team
Author
Approver
Review Control
Version History
Version Date Summary of Changes
Changes marked

Review dates

Version

Publication Date

Review Date




Annex A: Information Sharing and Disclosure

GDPR Article 26, Data Controller Declaration

Purpose

Data Protection

FSS and HSE will independently comply with all relevant provisions of the Data
Protection Act 2018 (and the UK General Data Protection Regulation). FSS and
HSE will act as independent data controllers. In respect of any personal data
pursuant to this MoU:

0] they will only process such personal data relevant to this MoU; and
(i) they will only process such personal data to the extent defined in the
relevant regulatory framework.

Neither FSS nor HSE will transfer any personal data it is processing outside of the
European Economic Area, unless appropriate legal safeguards are in place, such as
an adequacy decision or Standard Contractual Clauses.

FSS and HSE will ensure that they have appropriate technical and organisational
procedures in place to protect any personal data they are processing. This includes
any unauthorised or unlawful processing, and against any accidental disclosure,
loss, destruction or damage. FSS will promptly inform HSE, and vice versa, of any
unauthorised or unlawful processing, accidental disclosure, loss, destruction or
damage to any such personal data. Both parties will also take reasonable steps to
ensure the suitability of their staff having access to such personal data.

Specific FSS Responsibilities

FSS has the following specific responsibilities:

i.  Carrying out any required Data Protection Impact Assessment for any
element of business or process change
ii.  Following FSS Data Security Guidance to ensure that the necessary
measures are taken to protect personal data.
iii.  Ensuring FSS staff are appropriately trained in how to use and look after
personal data and follow approved processes for data handling.
iv.  Ensuring FSS staff have appropriate security clearance to handle personal
information collected as part of this process.
v.  Secure transfer of personal data to HSE as necessary for fulfilment of HSE'’s
regulatory functions.
vi.  Responding to Data Subject Access Requests when and where required.
vii.  Reporting any data breaches within FSS to their Data Protection Officer and
the ICO (where appropriate).
viii.  Maintaining any Article 30 processing records for data held on FSS systems



Specific HSE Responsibilities

HSE has the following specific responsibilities:

i.  Carrying out any required Data Protection Impact Assessment for any
element of business or process change
ii.  Following HSE Data Security Guidance to ensure that the necessary
measures are taken to protect personal data.
iii.  Ensuring HSE staff are appropriately trained in how to use and look after
personal data and follow approved processes for data handling.
iv.  Ensuring HSE staff have appropriate security clearance to handle personal
information collected as part of this process.
v. Responding to Data Subject Access Requests when and where required in
relation to personal data being processed as part of the regulatory function
vi.  Reporting any data breaches to their Data Protection Officer and the ICO
(where appropriate)
vii.  Maintaining any Article 30 processing records for data held on HSE systems

Individual Rights

GDPR specifies new rights for individuals over the processing of their data. These
rights, and the process an individual should follow when making a request, are listed
in both FSS and HSE’s privacy notice. Both parties should ensure they consult and
comply fully with their respective privacy policies in the event of a Data Subject
exercising any of their rights under data protection legislation.

In response to any subject access request, FSS or HSE will undertake a
proportionate and reasonable search and respond within one month of the original
request.

Both organisations must also have regard to the Human Rights Act 1998.

Data breach

FSS is responsible for reporting any breach occurring within their authority to their
Data Protection Officer and the ICO (where appropriate). FSS will also inform HSE of
the breach if there is any direct impact on their staff or wider interest.

HSE are responsible for reporting any data breaches within their authority to their
Data Protection Officer and ICO (where appropriate), as well as to FSS if there is
any direct impact on their staff or wider interests.

Any personal data breach as defined by GDPR Article 4(12) that meets the relevant
threshold criteria will be reported to the Information Commissioners’ Office (ICO)
within 72 hours of notification. This will include informing the affected data subject
should the circumstances warrant it. The appropriate Data Protection Officer (see
below) will be responsible for making the report, following consultation with their
Chief Executive Officer (CEO).



If financial penalties are imposed by the Information Commissioner on a party in
relation to any data processed under this agreement and if in the view of the
Information Commissioner, one party is responsible for the imposition of those
penalties, that party shall be responsible for the payment of the penalties imposed.

If the Information Commissioner expresses no view as to responsibility, then each
party shall bear responsibility for half of the penalty imposed.

If either HSE or FSS are the defendant in a legal claim before a court of competent
jurisdiction by a third party in respect of data processed under this agreement, then
the party determined by the final decision of the court to be responsible for the
damage shall be liable for the losses arising from such damage. Where both parties
are liable, the liability will be apportioned between the parties in accordance with the
decision of the court. If the court does not apportion liability between the parties then
each party shall bear responsibility for half of the penalty imposed, unless it can
prove that it is not in any way responsible for the event giving rise to the damage.

The provisions of this clause do not prevent the parties coming to a mutual
agreement as to the apportionment of financial responsibility for any losses, cost
claims or expenses arising from the processing of data under this agreement.

Data retention

FSS and HSE will each retain personal data associated with this MoU in accordance
with their respective organisational disposal policies. Each party is responsible for
ensuring appropriate technical and procedural functions are in place to ensure the
secure and timely destruction of personal data.

Information Disclosure

Either party to this MoU may receive a request for information from a member of the
public or any other person under the various pieces of information disclosure
legislation (UK General Data Protection Regulations (GDPR) and the Data
Protection Act 2018 (DPA)), Environmental Information Regulations 2004 (EIRSs), the
Freedom of Information Act 2000 (FOIA) etc.).

The recipient party to any request for information is ultimately responsible for making
the final decision on disclosure. All requests for information will be considered on
case-by-case basis, and all resulting disclosures must be lawful. The default
position for both parties is to disclose unless one or more absolute exemptions (as
defined by the appropriate legislation) apply to a specific request. Where the
recipient party wishes to apply a qualified exemption (as defined by the appropriate
legislation) to all or part of a request, they must ensure this is validated by a
documented public interest test.

If a party receives a request for information that has been supplied by the other party
(“the information supplier”), the party that has received the request for information



will consult the information supplier as early as possible and before any information
is disclosed in response to the request to enable sufficient time for the views of the
information supplier, including any objections to disclosure, to be taken into account
when determining whether the information is to be disclosed or withheld.

If a party receives a request for information that it holds and knows or believes the
information is held by the other party, the party that received the request will consult
the other party as early as possible and before any information is disclosed in
response to the request. The purpose of this consultation is to ensure that the party
that received the request is able to share any concerns about information that might
be disclosed to the requester, that the party holding the information is able to take
those concerns fully into account in its decision-making, and that the parties can co-
ordinate their handling of requests.

Data Protection Officers

The contact details of the parties Data Protection Officers are:

FSS HSE

Data Protection Officer Data Protection Officer

Food Standards Scotland Health and Safety Executive
Pilgrim House 1.3 Redgrave Court

Old Ford Road Merton Road, Bootle

Aberdeen Liverpool

AB11 5RL L20 7HS

Email: dataprotection@fss.scot. Email: Data.Protection@hse.gov.uk

Freedom of Information (Scotland) Act 2002

HSE and FSS are subject to the requirements of the Freedom of Information
(Scotland) Act 2002 (FOISA) and shall assist and co-operate with each other to
enable each department organisation to comply with their information disclosure
obligations.

In the event of one organisation receiving an FOI request that involves disclosing
information that has been provided by the other organisation, the organisation in
guestion will notify the other to allow it the opportunity to make representations on
the potential impact of disclosure.

All FSS FOI requests must be notified to Central Policy FOI Team who will engage
with the central FOI team in the supplying organisation.

All HSE FOI requests must be sent to the Central Disclosure Team at
InformationRequest@hse.gov.uk



mailto:dataprotection@fss.scot
mailto:Data.Protection@hse.gov.uk
mailto:InformationRequest@hse.gov.uk



