Provision of support in respect of Northern Ireland
explosives related health and safety legislation

Memorandum of Understanding between the Health and
Safety Executive and the Department of Justice, Northern
Ireland on the provision of services to the Department of

Justice, Northern Ireland

Covering the period 1 April 2024 — 31 March 2029

HSE reference: CEMHD

1. Parties

1.1. The Health and Safety Executive (“HSE”) and the Department of Justice, Northern
Ireland (DoJNI) (“the parties”).

2. Purpose

2.1.  This Memorandum of Understanding (“this Memorandum”) records the services
HSE will provide in relation to the provision of support by HSE to the DoJNI in
respect of Northern Ireland explosives related health and safety legislation and the
costs associated with the provision of those services.

2.2. The level and costs of the support are listed in Annex 1 to this Memorandum entitled
“Estimated Support Resources and Cost Recovery Arrangements”.

2.3. This Memorandum sets out the joint working arrangements and shared principles
between HSE and DoJNI and takes account of the Windsor Framework WF)' and the
desire to preserve internal market parity.

" The Windsor Framework means the part of the EU withdrawal agreement known as the Windsor Framework by virtue
of Joint Declaration No 1/2023 of 24 March 2023 made between the EU and the United Kingdom in the Joint
Committee which reflects the arrangements laid down in Decision No 1/2023 of that Joint Committee established by
the EU withdrawal agreement.



3. Duration

3.1.

3.2.

This Memorandum applies from 1 April 2024 - 31 March 2029, or unless otherwise
revised, terminated or suspended by either party.

The previous Agreement between HSE and Northern Ireland enforcement agencies,
dated 1 January 2021, is hereby revoked.

4. Principal Contact Points

4.1.

4.2.

The Explosives Inspectorate in HSE is responsible for co-ordination and liaison with the
DoJNI on the services covered by this Memorandum.

The HSE Principal Contact Point (PCP) shall be the Regulatory and Permissioning
team; (explosives.ni@hse.gov.uk). The DoJ PCP shall be Firearms and Explosives
Branch (Tel. 028 905 20760; FEB@)justice-ni.gov.uk).

5. Review, Revisions, Suspension and Terminations

5.1.

5.2.

5.3.

54.

5.5.

5.6.

This Memorandum will be regularly reviewed by the parties once every two years, or at
the request of either party.

If any part of this Memorandum is revised or suspended the parties will agree a revised
programme for the delivery of the affected services should that programme need
revision.

The costs associated with any revision, suspension or termination to this
Memorandum will be agreed by both parties.

The parties will give each other a minimum of 6 months’ written notice of the termination
of the services in this Memorandum.

The proper functioning of this Memorandum will be governed and reviewed through
meetings that occur between the parties every two years.

The provisions and governance set out in international agreements take precedence
over this Memorandum in terms of any issues relating to compliance with domestic or
international obligations in respect of civil explosives, where they cannot be resolved
through the bi-annual meetings.

6. Emergencies

6.1.

When HSE resources are required to meet other priorities for example as a result of a
major incident, DoJNI will be notified of the effects.

PART 1 — PROVISION OF SERVICES

7. Authorisations and Appointments (Warrants)

7.1. Support will be provided by those HSE Inspectors who have been made available to

DoJNI by HSE who are appointed by DoJNI as Inspectors under Article 21 (1) of the
Health and Safety at Work (Northern Ireland) Order 1978 and the Explosives Act 1875
to 1970, Section 28 of the Northern Ireland Act 1998 and Regulation 17(4) of the
Carriage of Explosives Regulations (Northern Ireland) 2010. Such appointments will
be terminated or new appointments made by the DoJNI on receiving reasonable
notice in writing from HSE.

8. Return of Warrants



8.1. All warrants remain the property of DoJNI.

9. Indemnity in respect of Appointed Persons

9.1. In accordance with Article 28 of the Health and Safety at Work (NI) Order 1978, the
DoJ will indemnify those appointed HSE officers (who remain HSE employees) against
the whole or part of any damages or costs which the HSE Officer has been ordered to
pay or may have incurred while performing services under this Memorandum, if the
DodJ is satisfied that the HSE Officer honestly believed that the act complained of was
within the powers of the HSE Officer, and that his/her duty required or entitled the HSE
Officer to do it.

9.2. The DoJNI shall accept full responsibility for anything contained in any report or
recommendation made and for any requirements imposed by an Inspector arising from,
or in consequence of, a visit or inspection in Northern Ireland and for any other thing
done or omitted by an Inspector in the exercise of their functions as part of this
Memorandum.

10. Enforcement Action

10.1. HSE Inspectors appointed by DoJNI shall not take any enforcement action, including
the issue of enforcement notices. Where HSE staff consider that a situation exists
where enforcement action may be appropriate, they should approach DoJNI which
will consider and act accordingly.

11. Prosecutions and other Legal Proceedings

11.1. HSE staff appointed by DoJNI shall not institute, in any respect, prosecutions or other
legal proceedings. HSE will provide support as requested by DoJNI to any
investigation, prosecution or other legal proceedings. This support by HSE
Inspectors shall include (but is not limited to) provision of information, advice, witness
statements and giving evidence in court as an expert or otherwise. HSE will provide
this support within reasonable timescales and in particular will use their best
endeavours to ensure that DoJNI meets any prescribed timescales.

12. Quality Assurance and Monitoring Arrangements

12.1. The parties will undertake a regular quality assurance exercise, reviewing work to
assess whether activities have been carried out properly, appropriately and
recorded, where necessary, to an acceptable standard. The format and quality of the
work for the review to be agreed.

12.2. HSE will advise DoJNI immediately of any difficulties which may prevent the delivery of
services to agreed standards, targets or budget.

12.3. All correspondence between HSE and DoJNI relating to this Memorandum will be routed
through the PCPs.

13. Services provided

13.1. The services to be provided and the service standards to be met are set out in Annex
2 to this Memorandum entitled “Services to be provided by HSE”.

13.2. Support may be provided by HSE staff other than appointed inspectors, such as, but not
exclusively, in relation to matters of policy. This support is covered by the
Memorandum.



14. Financial arrangements

14.1. Where an HSE member of staff has been made available on the basis of this

Memorandum, HSE will remain responsible for the payment of that person’s
remuneration. The DoJNI shall pay HSE’s costs on the basis of travelling and
subsistence or other allowances in accordance with the HSE’s rules; plus a flat-rate
charge per hour, applied pro rata according to how much of an hour is worked, by HSE
inspectors or other HSE staff.

14.2. The hourly rate to be charged shall be that rate set out for work by an inspector for

explosives licensing in the Health and Safety (Fees) Regulations in force at the time.

14.3. Costs shall be payable within the financial year in which the work is performed providing

DoJNI receive invoices in a timely manner.

PART 2 — JOINT WORKING ARRANGEMENTS AND PRINCIPLES

15. Working arrangements and principles

15.1. This Memorandum sets out the joint working arrangements and principles governing

how HSE and DoJNI will continue to work together. This agreement is in line with the
objective of securing the proper functioning of the regime governing the civil use of
explosives. A Common Framework (as per the principles agreed at Joint Ministerial
Committee (EU Negotiations) in October 2017) was not considered necessary for
the policy area of the civil use of explosives because adequate alternative
arrangements (including this MOU) would be in place.

15.2. Both parties agree to the following set of guiding principles to support joint working:

15.3.

15.4.

to work collaboratively to enable the functioning of the UK internal market, while
acknowledging policy divergence and ensuring compliance with international
obligations.

to ensure the free movement of civil explosives across the UK, in line with legal
requirements, whilst respecting the devolution rights of the devolved administrations.
to work towards consistent approaches to application of the respective legal
frameworks to preserve market parity.

to continue working together in terms of supporting UK market surveillance and
enforcement activity.

Divergence may occur around application of the legislation in terms of enforcement
activity, but this will be weighed up against the impact of potential divergence on
product safety and confidence, the functioning of the UK Internal Market and relevant
international obligations.

Divergence may also occur to ensure compliance with international obligations.
These issues will be dealt with through the appropriate governance routes, including
international governance structures where relevant.

16. Confidentiality and Information Sharing

16.1. Both parties will abide by Annex 3 in relation to information processed under this

Memorandum of Understanding.
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David Murray Director of Planning, Finance and Procurement

o

Jennys Beuselt

Jennifer Stewart DoJNI Head of Firearms and Explosives Branch



1 April 2024 - 31 March 2029 Memorandum of Understanding

Estimated Support Resources and Cost Recovery Arrangements

Annex 1

Support functions Type of Annual Frequency of Priority | Cost recovery
support resource | requirement
estimate | during the year
(days)

Licensing Operational 11 Ad hoc H ER2014
licensing hourly
rate

Carriage of explosives — Operational 10 Ad hoc H ER2014

vehicle design licensing hourly

approvals/transport rate
authorisations

Inspection/investigation/enfor | Operational 12 12 days H ER2014

cement support of licensing annually licensing hourly

conditions maximum — to rate
be agreed at
biannual
meeting

Classifications/authorisations | Operational 3 Ad hoc L ER2014
licensing hourly
rate

Market surveillance Operational 12 Ad Hoc H ER2014
licensing hourly
rate

Training Operational 5 Ad Hoc M ER2014
licensing hourly
rate

Advice Operational/ 12 Ad hoc M ER2014

Operational licensing hourly
policy/Policy rate 5 days non
cost recoverable
per financial
year)
Annex 2
1 April 2024 - 31 March 2029 Memorandum of Understanding
Services to be provided by HSE
Legislation Type of support required Frequency of Priority —
requirement during | High/
the year Medium/

Low




Making Available on The Market
and Supervision of Transfers of
Explosives Regulations (Northern
Ireland) 2016 (MAMSTER NI)

Undertaking Market Surveillance
activities including inspection,
investigation and enforcement

As & when needed

Provision of support to DoJNI enforcement
activities

As & when needed

Provision of advice on adhoc queries
regarding MAMSTER NI

As & when needed

Explosives in Harbour Areas

Regulations (NI) 1995

Assisting in the processing of licence
applications

As & when needed

Inspection of compliance with licence
conditions

As & when needed

Provision of support to DoJNI on
investigation

As & when needed

Provision of support to DoJNI enforcement
activities

As & when needed

Provision of advice on adhoc queries
regarding the Explosives in Harbour Areas
Regulations (Northern Ireland) 1995

As & when needed

The Manufacture and Storage of
Explosives Regulations (Northern
Ireland) 2006 (MSER(NI) 2006)
as amended

Assisting in the processing of licence
applications

As & when needed

Inspection of ‘safety provisions’ at
licensed sites

12 days(As & when
needed)

Support to DoJNI on enforcement of
‘safety provisions’ at licensed sites

As & when needed

Provision of support to DoJNI to fulfil
their functions under Part Ill — Licensing
and Registration requirements

As & when needed

Inspection of registered premises (eg,
Firearm Dealers)

As & when needed

Provision of support to DoJNI on the
enforcement of licence conditions

As & when needed

Inspection of Part IV — Prohibitions
concerning certain explosives and
miscellaneous provisions - of the
regulations

As & when needed

Provision of support to DoJ NI on
enforcement of Part IV - Prohibitions

As & when needed

concerning certain explosives and
miscellaneous provisions - of the
regulations

Provision of support to the DoJ NI to fulfil
their functions under regulation 25(1)and
(2) — Granting of exemptions

As & when needed

M/H

Provision of advice on ad hoc queries
regarding MSER (NI) 2006 as amended

As & when needed




The Carriage of Explosives Assisting with Competent Authority As & when needed | M/H
Regulations (Northern Ireland) functions under Reg. 17 (2), including (but
2010 as amended not limited to) classification, authorisations
and approvals
Inspection As & when needed | L
Provision of support to DoJNI on As & when needed | L
investigation
Provision of support to DoJNI enforcement | As & when needed | L
activities
Provision of advice on ad hoc queries As & when needed | L
regarding on The Carriage of Explosives
Regulations (Northern Ireland) 2010 as
amended
Explosives Legislation or EU Provision of general advice relating to As & when needed | M
Explosives related directives explosives legislation
Explosives Legislation or EU Provision of operational policy advice As & when needed | M
Explosives related directives relating to explosives legislation
Explosives Legislation or EU Provision of policy advice relating to| As & when needed | M
Explosives related directives explosives legislation
Explosives Legislation or EU Representation at international forumsin | As & when needed | H
Explosives related directives consultation with DoJNI
Annex 3

Purpose

Data Protection Declaration

1. The purpose of this annex is to explain the respective roles that Department of Justice Northern
Ireland (DoJNI) and the Health and Safety Executive (HSE) will play in managing the processing
of personal data associated with the terms of this Memorandum of Understanding.

2. DoJNI and HSE are considered independent controllers of the data, as both parties separately
determine the means and purpose of processing personal data as part of the functions defined in

this broader MoU.

Data Protection

3. DoJNI and HSE will comply with all relevant provisions of the Data Protection Act 2018 (and the
UK General Data Protection Regulation). DoJNI and HSE will act as independent data controllers,
in respect of any personal data pursuant to this MoU; they will only process such personal data to
the extent defined in the relevant regulatory framework.

4. Neither DoJNI nor HSE will transfer any personal data it is processing outside of the United
Kingdom, unless appropriate legal safeguards are in place.

5. DoJNI and HSE will ensure that they have appropriate technical and organisational procedures in
place to protect any personal data they are processing. This includes any unauthorised or
unlawful processing, and against any accidental disclosure, loss, destruction or damage. DoJNI




will promptly inform HSE, and vice versa, of any unauthorised or unlawful processing, accidental
disclosure, loss, destruction or damage to any such personal data. Both parties will also take
reasonable steps to ensure the suitability of their staff having access to such personal data.

Information sharing arrangements will be reviewed and revised to account for the routine sharing
of information in support of enforcement or market surveillance activity. Any decision made which
may impact on the internal market will be discussed between officials of the respective parties
initially and would then be escalated to Director level if it cannot be addressed at this level.

DoJNI Responsibilities

7. DoJNI has the following specific responsibilities:

. Carrying out any required Data Protection Impact Assessment for any element of
business or process change.

Il. Following DoJNI Data Security Guidance to ensure that the necessary measures
are taken to protect personal data.

M. Ensuring DoJNI staff are appropriately trained in how to use and look after personal
data and follow approved processes for data handling.

V. Ensuring DoJNI staff have appropriate security clearance to handle personal
information collected as part of this process.

V. Secure transfer of personal data to HSE as necessary for fulfilment of HSE'’s
regulatory functions.

VI. Responding to Data Subject Access Requests when and where required.

VII. Reporting any data breaches within DoJNI to their Data Protection Officer and the
ICO (where appropriate).

VIII. Maintaining any Article 30 processing records for data held on DoJNI systems.

HSE Responsibilities

8. HSE has the following specific responsibilities:

l. Carrying out any required Data Protection Impact Assessment for any element of
business or process change.

Il. Following HSE Data Security Guidance to ensure that the necessary measures are
taken to protect personal data.

M. Ensuring HSE staff are appropriately trained in how to use and look after personal
data and follow approved processes for data handling.

V. Ensuring HSE staff have appropriate security clearance to handle personal
information collected as part of this process.

V. Secure transfer of personal data to DoJ as necessary for fulfiiment of DoJ’s
regulatory functions.

VI. Responding to Data Subject Access Requests when and where required.

VILI. Reporting any data breaches to their Data Protection Officer and the ICO (where
appropriate).

VIII. Maintaining any Article 30 processing records for data held on HSE systems.

Individual Rights

9.

10.

The UK GDPR specifies new rights for individuals over the processing of their data. These rights,
and the process an individual should follow when making a request, are listed in both DoJNI and
HSE’s privacy notice. Both parties should ensure they consult and comply fully with their
respective privacy policies in the event of a Data Subject exercising any of their rights under data
protection legislation.

In response to any subject access request, DoJNI or HSE will undertake a proportionate and
reasonable search and respond within one month of the original request.



Data breach

1.

12,

13.

14.

15.

16.

17.

DoJdNI is responsible for reporting any breach occurring within their authority to their Data
Protection Officer and the ICO (where appropriate). DoJNI will also inform HSE of the breach if
there is any direct impact on their staff or wider interest.

HSE are responsible for reporting any data breaches within their Authority to their Data Protection
Officer and ICO (where appropriate), as well as to DoJNI if there is any direct impact on their staff
or wider interest.

Any personal data breach as defined by GDPR Article 4(12) that meets the relevant threshold
criteria will be reported to the Information Commissioners’ Office (ICO) within 72 hours of
notification. This will include informing the affected data subject should the circumstances
warrant it. The appropriate Data Protection Officer (see below) will be responsible for making the
report, following consultation with their Chief Executive Officer (CEO).

If financial penalties are imposed by the Information Commissioner on a party in relation to any
data processed under this agreement and if in the view of the Information Commissioner, one
party is responsible for the imposition of those penalties, that party shall be responsible for the
payment of the penalties imposed.

If the Information Commissioner expresses no view as to responsibility, then each party shall bear
responsibility for half of the penalty imposed.

If either HSE or DoJNI are the defendant in a legal claim before a court of competent jurisdiction
by a third party in respect of data processed under this agreement, then the party determined by
the final decision of the court to be responsible for the damage shall be liable for the losses
arising from such damage. Where both parties are liable, the liability will be apportioned between
the parties in accordance with the decision of the court. If the court does not apportion liability
between the parties then each party shall bear responsibility for half of the penalty imposed,
unless it can prove that it is not in any way responsible for the event giving rise to the damage.

The provisions of this clause do not prevent the parties coming to a mutual agreement as to the
apportionment of financial responsibility for any losses, cost claims or expenses arising from the
processing of data under this agreement.

Data retention

18 DoJNI and HSE will retain personal data associated with the terms of this Memorandum of

Understanding in accordance with their respective organisational disposal policies. Each party is
responsible for ensuring appropriate technical and procedural functions are in place to ensure the
secure and timely destruction of personal data.

Confidentiality and Information Disclosure

19.

20.

Each Party to this MoU will provide to the other Party any information in its possession that may
be reasonably requested by the other, subject to necessary confidentiality constraints, safeguards
and statutory rules on disclosure.

Either party to this MoU may receive a request for information from a member of the public or any
other person under the various pieces of information disclosure legislation (UK General Data
Protection Regulation 2016/679 (GDPR) and the Data Protection Act 2018 (DPA)), Environmental
Information Regulations 2004 (EIRs), the Freedom of Information Act 2000 (FOIA) etc.).



21.

22,

23.

24.

25.

26.

27.

28.

Each party will seek the approval of the other Party before externally publishing any information
resulting from the use of information received from the other Party, and such approval will not be
unreasonably withheld.

The recipient party to any request for information is ultimately responsible for making the final
decision on disclosure. All requests for information will be considered on a case-by-case basis,
and all resulting disclosures must be lawful. The default position for both parties is to disclose
unless one or more absolute exemptions (as defined by the appropriate legislation) apply to a
specific request. Where the recipient party wishes to apply a qualified exemption (as defined by
the appropriate legislation) to all or part of a request, they must ensure this is validated by a
documented public interest test.

If a party receives a request for information that has been supplied by the other party (“the
information supplier”), the party that has received the request for information will consult the
information supplier as early as possible and before any information is disclosed in response to
the request to enable sufficient time for the views of the information supplier, including any
objections to disclosure, to be taken into account when determining whether the information is to
be disclosed or withheld.

If a party receives a request for information that it holds and knows or believes the information is
held by the other party, the party that received the request will consult the other party as early as
possible and before any information is disclosed in response to the request. The purpose of this
consultation is to ensure that the party that received the request is able to share any concerns
about information that might be disclosed to the requester, that the party holding the information is
able to take those concerns fully into account in its decision-making, and that the parties can
coordinate their handling of requests.

Each Party shall treat all confidential information belonging to the other Party as confidential and
safeguard it accordingly and shall not disclose any confidential information belonging to the other
Party to any other persons without the prior written consent of the other Party, except to such
persons and to such extent as may be necessary for the performance of the MoU or where
disclosure is otherwise expressly permitted by the provisions of the MoU.

The Parties acknowledge and agree that the other Party may disclose commercial information for
purposes connected with the exercise of the Government’s functions, including: (a) any audit or
examination of the Government’s accounts or the use of its resources, and/or (b) scrutiny by the
authorised body of the exercise of the Government’s functions.

Nothing in this MoU shall prevent either Party from disclosing any information required to be
disclosed pursuant to any applicable law, government regulation or decision of any court or
tribunal of competent jurisdiction.

The parties should refer to Annex 4 for the Data Sharing Schedule.

Data Protection Officers

DoJNI HSE

Tom Clyde Malwina Leszczynska

Data Protection Officer Data Protection Officer
Department of Justice Knockview Health and Safety Executive
Buildings 1.3 Redgrave Court
Stormont Estate Merton Road, Bootle
Belfast Liverpool

BT4 3SJ L20 7HS

Email:

DataProtectionOfficer@justiceni.gov.uk




Email: Data.Protection@hse.gov.uk




Annex 4
Data Sharing Schedule
Purpose
1. The purpose of this annex is to explain the respective roles that DoJNI and HSE will
play in managing the processing of personal data associated with the provision of
support in respect of Northern Ireland explosives related health and safety legislation.

2. The parties should refer to Annex 3 for the Data Protection Declaration which
supports this Annex.

Data Sharing/ Processing Details

Subject matter of the data

Data Minimisation

Personal
Data —
Categories of personal data

Personal
Data -
categories of Data Subject

The purpose for which
personal data is collected

What is the legal basis/bases
which is relied upon to

this data
lawfully (in accordance with
the GDPR and/or the Data
Protection Act 2018)
Please also clarify whether any
of the Personal Data qualifies as
Special Category Data and the
exemption we’re relying on for
processing

Legal basis for the processing
of Shared Personal Data

Frequency of the

Method and format of
transferring the data.

Detail the agreed secure
methods of transfer and the
frequency

Systems used in
processing/limitation on data
storage

Duration of the data

Monitoring and review of the
Data
Annex






