MEMORANDUM OF UNDERSTANDING

between
The Health and Safety Executive (HSE)
and

The Health and Safety Executive for Northern Ireland (HSENI)

ON THE PROCUREMENT AND OPERATION OF THE GAS SAFE REGISTER

THIS MEMORANDUM OF UNDERSTANDING is dated 7™ June 2022




1.

1.1.

1.2

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

Introduction

This document forms a Memorandum of Understanding (MOU) made between the Health and
Safety Executive (HSE) and the Health and Safety Executive for Northern Ireland (HSENI). It
outlines how both parties will work together on the procurement and subsequent contract
management of a provider to operate the Gas Safe Register.

HSE is an executive non-departmental public body sponsored by the Department for Work and
Pensions. HSE is the lead body responsible for the promotion and enforcement of health and
safety at work standards in England, Scotland and Wales.
HSENI is an executive non-departmental public body sponsored by the Department for the
Economy. HSENI is the lead body responsible for the promotion and enforcement of health and
safety at work standards in Northern Ireland.
HSE and HSENI are each a body corporate with separate legal identities.
The Gas Safe Register (“the Register”) is the official list of qualified and registered gas engineers
in the United Kingdom, Isle of Man, Jersey and Guernsey, appointed by the relevant Health and
Safety Authority for each area. The Provider’s role will include maintaining the Register,
inspecting engineer's competency while on the Register and investigating reports of illegal gas
work.
This MOU sets out the following:

a. principles of the working relationship;

b. the respective roles, responsibilities, and obligations the Parties have;

c. warranties, undertakings and indemnities provided by the Parties;

d. termination; and

e. dispute resolution.
The Parties agree that this MOU shall not be legally binding.
In entering this MOU HSENI confirms that it does not require ministerial sign off to do so, or to

participate in HSE’s procurement and subsequent contract management of a provider to operate
the Register as provided for in this MOU.

2. Principles

2.1.

The Parties agree to adopt the following principles when carrying out their respective roles in
relation to the MOU throughout the period of the Services Concession Agreement (SCA):

(@) collaborate and co-operate. Establish and adhere to the governance arrangements set
out in this MOU to ensure that activities are delivered and actions taken as required;

(b) be accountable. Take on, manage and account to each other for performance of the
respective roles, responsibilities and obligations set out in this MOU,;

(c) be open. Communicate openly about major concerns, issues or opportunities arising
from this MOU;

(d) learn, develop and seek to achieve full potential. Share information, experience,
materials and skills to learn from each other and develop effective working practices,
work collaboratively to identify solutions, eliminate duplication of effort, mitigate risk and
reduce cost;




(e) adopt a positive outlook. Behave in a positive, proactive manner;

(f) adhere to statutory requirements, best practice and respect each other’s statutory
corporate commitments. Comply with applicable laws and standards including EU
procurement rules, data protection; freedom of information legislation, health & safety

and sustainability commitments;

(g) act in a timely manner. Recognise the time-critical nature of the services being
provided and the goods being delivered and respond accordingly to requests for support;

(h) manage stakeholders effectively;

(i) deploy appropriate resources. Ensure sufficient and appropriately qualified resources
are available and authorised to fulfil the responsibilities set out in the Agreement; and

(j) actin good faith to support compliance with these principles.

3. Objectives of the MOU

The purpose of this MOU is to record the arrangements made between HSE and HSENI in
respect of the procurement of a Provider and the subsequent contract management of the SCA.

4. Definitions

4.1. Inthis MOU (unless the context otherwise requires), the following words and phrases shall

have the following meanings:

“Contract Manager”

means HSE’s nominated representative under the SCA,
whose roles and responsibilities shall be as set out
therein

“Delegated Actions”

means any actions that the Contract Manager may
delegate to HSENI from time to time under the SCA

“Delegated Contract Manager

means the nominated representative from HSENI who
has the authority to carry out Delegated Actions on
behalf of HSENI

Gain Share Governance Board
(GSGB)

means the board of that name established to evaluate
options and make recommendations to the Health and
Safety Executive Management Board on how the gain
share funding arising under the SCA should be spent.

“HSENI Services”

means the Services designated as such under the SCA
to be provided to HSENI as a Service Recipient under
the SCA.

“NI Data”

means data about engineers and businesses registered
with a NI address, and data about gas work carried out in
NI

“Provider”

means the provider that may be appointed by HSE to
provide the Services to HSE and to provide the HSENI
Services to HSENI under the SCA following the
procurement exercise.

“SCA”

means the Services Concession Agreement between
HSE and the Provider

“Services”

means the concession services provided by the Provider
under the SCA




“Service Recipient”

means HSENI receiving the HSENI Services

5. Roles and responsibilities

5.1.

5.2.

HSE will:

5.1.1.

5.1.2.

5.1.3.

5.1.8.

HSENI will:

5.21.

5.2.2.

5.2.3.

5.2.4.

5.2.5.

5.2.6.

5.2.7.

lead the procurement process to select the Provider;
establish a project board to oversee the procurement process;
procure the Services;

consult with HSENI throughout the procurement process and throughout the term
of the SCA on any changes that could impact on the HSENI Services;

share procurement and contract management plans, data and information with
HSENI;

use its discretion in deciding whether to enter into the SCA following the
procurement process;

direct the Provider to share appropriate information (at individual
business/engineer level to support enforcement, and high-level trends to support
strategic decision making and service delivery oversight) with HSENI; and

lead and organise mid-year and annual SCA reviews with the Provider.

participate in the procurement process to the extent requested by HSE;

nominate a representative to the project board which is to be established for the
purposes of the procurement process and which shall be established by HSE;

nominate a representative to contribute to development of the tender specification
and to be part of the evaluation team;

throughout the procurement process and throughout the term of the SCA, raise
any concerns with HSE in a timely manner;

accept HSE's choice of Provider and abide by any decisions taken by HSE
throughout the procurement process and in respect of the SCA,;

properly perform all Delegated Actions which may include management of HSENI
Services, and which may at HSE's discretion be subject to change from time to
time; and

participate in mid-year and annual SCA reviews, as arranged by HSE, between
HSE and the Provider.

6. HSE commitments

6.1.

HSE shall designate all engineers who are included in the Gas Safe Register carrying out
work in relation to a gas fitting or service pipework to be maintained by the Provider as
members of an approved class of persons under the Gas Safety (Installation and Use)
Regulations 1998, regulation 3(3) prior to the commencement of the SCA.




6.2.

HSE will:

6.2.1. provide HSENI with reasonable notice of any change to the SCA proposed by either
HSE or the Provider which may impact the HSENI Services; and

6.2.2. take reasonable account of any comments from HSENI in relation to the proposed
change to the SCA when considering whether or not, to approve or propose the
change.

7. HSENI commitments

7.1.

7.2.

7.3.

HSENI shall designate all engineers, who are included in the Gas Safe Register carrying out
work in relation to a gas fitting or service pipework, to be maintained by the Provider as
members of an approved class of persons under the Gas Safety (Installation and Use)
Regulations (Northern Ireland) 2004, regulation 3(3).

HSENI shall take reasonable steps to provide comments or notification in a timely manner to
the Contract Manager in relation to any matters arising in this MOU or from/under the SCA.

HSENI shall take all reasonable steps to ensure that any NI Data is transferred to the
Provider as directed by HSE.

8. Scope of agreement

8.1.

8.2.

8.3.

Management

HSE will be the contracting party to the SCA with the Provider and will manage the SCA on its
own behalf and for the benefit of HSENI with the exception of any Delegated Actions (which
may be withdrawn by the Contract Manager (always acting reasonably providing HSENI with
reasonable notice wherever possible and taking reasonable account of any representations
by HSENI) at any time.

HSE may, from time to time, request assistance from HSENI in respect of the management
and operation of the SCA and HSENI will use reasonable endeavours to co-operate
accordingly.

HSENI will escalate all issues or disputes that arise in connection to the HSENI Services in
accordance with the procedures set out in this MOU.

9. Variation to HSENI services

9.1.

9.2.

9.3.

HSENI may request a variation to the HSENI Services at any time.
HSE has the right, in its sole discretion, to refuse any request made pursuant to Clause 9.1.
HSE will consult with HSENI in respect of any other variation which could have an impact on

HSENT'’s receipt of the HSENI Services and will take reasonable account of any views
expressed by HSENI.

10. Gain Share Funds for Distribution

10.1

10.2

HSENI will nominate a representative to participate on the Gain Share Governance Board.

HSENI shall abide by any decision taken by the Gain Share Governance Board.




11. Gas Safe Charity

11.1 HSE agrees to propose the Gas Safe Charity invites HSENI to nominate a trustee to the
executive board of the Gas Safe Charity.

12. Warranties and undertakings

12.1 HSENI represents, warrants and undertakes that:

12.1.1 it shall act as stated in the MOU and in the spirit of mutual trust and co-operation,
carry out such duties and obligations as may be required under the Delegated
Actions with reasonable skill, care and diligence;

12.1.2 it will monitor the Provider's compliance in respect of and in connection with the
HSENI Services and the Provider’s obligations under the SCA and escalate any
relevant issues to the Contract Manager;

12.1.3 it will be responsible for identifying any new service requirements that may be
required and notify the Contract Manager accordingly.

12.2  HSE represents, warrants and undertakes that:
12.2.1 upon HSENI’s reasonable request, HSE will as soon as reasonably practicable
exercise its rights under the SCA (insofar as it considers it reasonable to do so) to
seek rectification of breaches, to the extent that they impact upon HSENI and HSENI

shall indemnify HSE against all costs (including legal costs) and expenses incurred
by HSE in doing so.

13 Termination

13.1  This MOU will automatically terminate six months after the expiry or earlier termination of the
SCA.

14 Consequences of termination

14.1  In the event that HSE, without HSENI's agreement or due to no fault or omission of HSENI:
14.1.1 terminates the SCA; or
14.1.2 or terminates the HSENI Services in whole or in part;

HSENI will not be liable for any resultant costs, including redundancy costs and termination
payments, arising under the SCA.

15 Dispute resolution
15.1  Disputes between the Provider and HSENI

15.1.1 Where any dispute arises between the Provider and HSENI in respect of the SCA which
cannot be resolved by HSE using the dispute resolution procedure in the SCA, HSE may




15.1.2

15.1.3

15.1.4

15.1.5

15.2

15.2.1

15.2.2

15.2.3

15.2.4

15.2.5

15.2.6

commence legal proceedings against the Provider on behalf of HSENI with HSENI's
agreement.

HSENI shall indemnify HSE for any costs arising out of or in connection with any alternative
dispute resolution process or arising out of or in connection with any legal proceedings
commenced pursuant to 15.1.1 (including any costs or expenses incurred by HSE and any
liability for any Provider costs and expenses).

HSE will account to HSENI for any costs or expenses recovered.

Where legal proceedings are commenced pursuant to 15.1.1, subject to15.1.5, HSE will use
all reasonable endeavours to enforce its rights against the Provider and pass on to HSENI the
benefit of any remedies obtained.

HSE, acting reasonably, shall have the right to discontinue and/or settle proceedings for
whatever reason.

Disputes between HSE and HSENI
In the event of a dispute between HSE and HSENI, the following escalation route will apply:

in the first instance to Contract Manager and Delegated Contract Manager for discussion and
resolution as soon as reasonably possible; and

if the matter is not resolved under Clause 15.2.1, escalated to the HSE Band 2 contract
management team leader and the relevant HSENI Principal Inspector for discussion and
resolution as soon as reasonably possible; and

if the matter is not resolved under Clause 15.2.2, escalated to HSE’s Head of Operational
Strategy and HSENI's Deputy Chief Executive for final resolution.

If at any time a dispute is having a serious effect on the HSENI Services or the Services (as
appropriate), the Parties will use reasonable endeavours to expedite the process.

Notwithstanding the process of escalation, HSE and HSENI may refer the dispute to their
respective Chief Executive for resolution at any time.




SIGNED by
HSE
acting by an Authorised Person

SIGNED by Robert Kidd

Chief Executive

HSENI

acting by an Authorised Person

~—

Authorised Person

Authorised Person
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2.

2.1

2.2

2.3

3.1

ANNEX 1 GDPR ARTICLE 26, JOINT DATA CONTROLLER DECLARATION

PURPOSE

The purpose of this annex is to explain the respective roles that HSENI and HSE will play in
managing the processing of personal data associated with the Gas Safe Register. HSENI and
HSE are considered joint-controllers of the data collected, as both parties collectively
determine the means and purpose of processing personal data as part of the functions
defined in this broader MoU.

DATA PROTECTION

HSENI and HSE will comply with all relevant provisions of the Data Protection Act 2018 (and
the General Data Protection Regulation). HSENI and HSE will act as joint data controllers, in
respect of any personal data pursuant to this MoU; they will only process such personal data
to the extent defined in the relevant regulatory framework.

Neither HSENI nor HSE will transfer any personal data it is processing outside of the European
Economic Area, unless appropriate legal safeguards are in place, such as Privacy Shield or
Model Contract Clauses.

HSENI and HSE will ensure that they have appropriate technical and organisational procedures
in place to protect any personal data they are processing. This includes any unauthorised or
unlawful processing, and against any accidental disclosure, loss, destruction or damage. HSENI
will promptly inform HSE, and vice versa, of any unauthorised or unlawful processing,
accidental disclosure, loss, destruction or damage to any such personal data. Both parties will
also take reasonable steps to ensure the suitability of their staff having access to such
personal data.

Specific HSENI Responsibilities

HSENI has the following specific responsibilities:

3.1.1 Carrying out any required Data Protection Impact Assessment for any element of
business or process change.

3.1.2 Following HSENI Data Security Guidance to ensure that the necessary measures are
taken to protect personal data.

3.1.3 Ensuring HSENI staff are appropriately trained in how to use and look after personal
data and follow approved processes for data handling.

3.1.4 Ensuring HSENI staff have appropriate security clearance to handle personal
information collected as part of this process.

3.1.5 Secure transfer of personal data to HSE as necessary for fulfilment of HSE’s
regulatory functions.

3.1.6 Responding to Data Subject Access Requests when and where required.




4,

4.1

5.

5.1

5.2

3.1.7 Reporting any data breaches within HSENI to their Data Protection Officer (DPO) and
the Information Commissioners Office (ICO) (where appropriate).

3.1.8 Maintaining any Article 30 processing records for data held on Government of HSENI
systems.

SPECIFIC HSE RESPONSIBILITIES

HSE has the following specific responsibilities:

4.1.1 Carrying out any required Data Protection Impact Assessment for any element of
business or process change.

4.1.2 Following HSE Data Security Guidance to ensure that the necessary measures are
taken to protect personal data.

4.1.3 Ensuring HSE staff are appropriately trained in how to use and look after personal
data and follow approved processes for data handling.

4.1.4 Ensuring HSE staff have appropriate security clearance to handle personal
information collected as part of this process.

4.1.5 Responding to Data Subject Access Requests when and where required in relation to
personal data being processed as part of the regulatory function.

4.1.6 Reporting any data breaches to their DPO and the ICO (where appropriate).

4.1.7 Maintaining any Article 30 processing records for data held on HSE systems.

INDIVIDUAL RIGHTS

GDPR specifies new rights for individuals over the processing of their data. These rights, and
the process an individual should follow when making a request, are listed in both HSENI and
HSE’s privacy notice. Both parties should ensure they consult and comply fully with their
respective privacy policies in the event of a Data Subject exercising any of their rights under
data protection legislation.

In response to any subject access request, HSENI or HSE or the Provider (where responding to
subject access requests has been delegated to the Provider) will undertake a proportionate
and reasonable search and respond within 30 days of the original request.

6. DATA BREACH

6.1

6.2

HSENI is responsible for reporting any breach occurring within their authority to their DPO and
the ICO (where appropriate). HSENI will also inform HSE of the breach if there is any direct
impact on their staff or wider interest.

HSE are responsible for reporting any data breaches within their Authority to their DPO and
ICO (where appropriate), as well as to HSENI if there is any direct impact on their staff or
wider interests.
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6.3

6.4

6.5

7.1

8.1

8.2

8.3

8.4

Any personal data breach as defined by GDPR Article 4(12) that meets the relevant threshold
criteria will be reported to the ICO within 72 hours of notification. This will include informing
the affected data subject should the circumstances warrant it. The appropriate DPO (see
below) will be responsible for making the report, following consultation their Chief Executive
Officer (CEO).

If financial penalties are imposed by the Information Commissioner on a party in relation to
any data processed under this agreement and if in the view of the Information Commissioner,
one party is responsible for the imposition of those penalties, that party shall be responsible
for the payment of the penalties imposed.

The provisions of this clause do not prevent the parties coming to a mutual agreement as to
the apportionment of financial responsibility for any losses, cost claims or expenses arising
from the processing of data under this agreement.

DATA RETENTION

HSENI and HSE will retain personal data associated with the Gas Safe Register in accordance
with their respective organisational retention and disposal policies aligned within the Services
Concession Agreement (SCA). Each party is responsible for ensuring appropriate technical and
procedural functions are in place to ensure the secure retention and timely destruction of
personal data to agreed timelines.

INFORMATION DISCLOSURE

Either party to this MoU may receive a request for information from a member of the public
or any other person under the various pieces of information disclosure legislation (EU General
Data Protection Regulation 2016/679 (GDPR) and the Data Protection Act 2018 (DPA)),
Environmental Information Regulations 2004 (EIRs), the Freedom of Information Act 2000
(FOIA) etc.).

The recipient party to any request for information is ultimately responsible for making the
final decision on disclosure. All requests for information will be considered on case-by-case
basis, and all resulting disclosures must be lawful. The default position for both parties is to
disclose unless one or more absolute exemptions (as defined by the appropriate legislation)
apply to a specific request. Where the recipient party wishes to apply a qualified exemption
(as defined by the appropriate legislation) to all or part of a request, they must ensure this is
validated by a documented public interest test.

If a party receives a request for information that has been supplied by the other party (“the
information supplier”), the party that has received the request for information will consult the
information supplier as early as possible and before any information is disclosed in response
to the request to enable sufficient time for the views of the information supplier, including
any objections to disclosure, to be taken into account when determining whether the
information is to be disclosed or withheld.

If a party receives a request for information that it holds and knows or believes the
information is held by the other party, the party that received the request will consult the
other party as early as possible and before any information is disclosed in response to the
request. The purpose of this consultation is to ensure that the party that received the request
is able to share any concerns about information that might be disclosed to the requester, that

11



the party holding the information is able to take those concerns fully into account in its
decision-making, and that the parties can co-ordinate their handling of requests.
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9. DATA PROTECTION OFFICERS

9.1 The contact details of the Joint Controller Data Protection Officers are:

HSENI

HSE

Debby McAllister

Data Protection Officer

Health & Safety Executive for Northern Ireland
83 Ladas Drive

Belfast

BT6 9FR

Email: foi@hseni.gov.uk

Sean Egan

Data Protection Officer
Health and Safety Executive
1.3 Redgrave Court

Merton Road, Bootle
Liverpool

L20 7HS

Email: Data.Protection@hse.gov.uk

ANNEX 2 SCHEDULE 1 FROM THE HSE-CAPITA SCA

1. Schedule 1 Concession Services Requirements

Extract from HSE—Capita SCA detailing the Gas Safe services provided by Capita.

|
o

SCA v1.2 extract -
Schedule 1.pdf
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