Government
Legal Department

DEPARTMENT OF LEVELLING UP, HOUSING & COMMUNITIES
and

HEALTH & SAFETY EXECUTIVE

MEMORANDUM OF UNDERSTANDING

Version 1.0



Version 1.0



This Memorandum of Understanding (which expression shall include the
Annexes) (“MoU”) is dated 7™ July 2023

Between

(1)

(2)

DEPARTMENT OF LEVELLING UP, HOUSING & COMMUNITIES of 2
MARSHAM STREET, LONDON, SW1P 4DF (the "Authority"); and

HEALTH & SAFETY EXECUTIVE of REDGRAVE COURT MERTON ROAD
BOOTLE MERSEYSIDE L20 7HS (“HSE”).

together the “Parties” and each a “Party”.

Background and Policy Context

(A) The Building Safety Act 2022 created the Building Safety Regulator as part of

the Health and Safety Executive to which some of the functions of the Authority
are transferring. HSE has a duty to keep safety and standard of buildings under
review and will provide technical advice to the Secretary of State, regulators,
enforcement bodies, local authorities and persons in the built environment
industry, including responding to technical queries on the safety and standards
of buildings and matters relating to building regulations.

(B) By the terms of this MoU the Authority and HSE will collaborate so that HSE

can access analytical services from the “Provision of Analytical Support
Services” call-off contract held by the Authority (contract reference:
CPD/004/122/144) (the “Contract”). The Authority remains the sole customer
for this Contract, but through this MoU, it commits to work with HSE to ensure
that the analytical and technical support needs of both Parties are serviced,
within the terms of the Contract.

(C) This MoU establishes the responsibilities of the Parties and the general

principles for their cooperation.

(D) This MoU is not intended to be legally binding and no legal obligations or legal

rights shall arise between the Parties from the provisions of the MoU. However,
the Parties enter into the MoU intending to honour their obligations.

(E) The Contract provides economic analysis for a wide range of “Safer and

Greener Buildings” (SGB) policies, primarily around building safety. Its
fundamental purpose is to provide the combination of technical building and
economist expertise which is necessary to robustly assess the impacts of many
of the SGB policies. It is a call-off contract currently held with the Adroit
Consortium, which runs from April 2022 to April 2024 (with extension options)



and is worth around £1.5m (with extension options). More detail about the
contract’s scope is included at Annex A.

(F) This MoU is being entered into because on 1 April 2023, the Technical Policy

Division (TPD) transferred from the Authority to the Building Safety Regulator
(BSR) within HSE.

(G) Throughout this transition, both Parties need to avoid disruption to economic

analysis of relevant policy, much of which depends on this Contract, with a
large proportion of the contract relating to building regulations. Regulatory
policy ownership remains with the Department but reviews and updates to the
statutory guidance to the building regulations (the ‘Approved Documents’) is
owned by HSE. The MOU therefore sets out how the Contract can continue to
be used to provide analysis relating to both regulations and statutory guidance,
to the benefit and for the use of both Parties. It sets out how this can be done
in a way which does not compromise the analytical service provided through
the contract to other parts of policy that the Authority is responsible for.

NOW THEREFORE the Parties have agreed to cooperate under this MoU as follows:

1.

1.1.

Interpretation

Unless the context otherwise requires, references to this MoU shall be
construed as a reference to this MoU as varied or amended in accordance with
its terms. Reference to a person includes a legal entity, words importing a
gender include all genders and words importing the singular include the plural
and vice versa.

“Activities” means agreed activities set out in Annexes B and C and “Activity”
shall be construed accordingly.

"The Contract” Means The “Provision of Analytical Support Services” call off
contract held by the Authority (contract reference: CPD/004/122/144), which
runs from April 2022 until April 2024 (with extension options) and is described
in more detail in the background and policy context section above and at Annex
A.

“Crown” means the government of the United Kingdom (including the Northern
Ireland Executive Committee and Northern Ireland Departments, the Scottish
Executive and the National Assembly for Wales), including, but not limited to,
government ministers, government departments, government offices and
government agencies.

“Confidential Information” means any information which has been designated
as confidential by either Party in writing or that ought to be considered as
confidential (howsoever it is conveyed or on whatever media it is stored)
including information the disclosure of which would, or would be likely to,
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2.1.

prejudice the commercial interests of any person or trade secrets and all
personal data and sensitive personal data within the meaning of applicable
legislation. Confidential Information shall not include information which:

(@) was public knowledge at the time of disclosure (otherwise than by
breach of a duty of confidence by either Party);

(b)  was in the possession of the receiving Party, without restriction as to
its disclosure, before receiving it from the disclosing Party;

(c) is received from a third party (who lawfully acquired it) without
restriction as to its disclosure; or

(d) is independently developed without access to the Confidential
Information.

“Data Protection Legislation” means () the UK GDPR as amended from time
to time; (i) the Data Protection Act 2018 as amended from time to time; (iii)
regulations made under the Data Protection Act 2018; (iv) all applicable law
about the processing of Personal Data.

“Intellectual Property Rights” means patents, utility models, inventions, trade
marks, service marks, logos, design rights (whether registrable or otherwise),
applications for any of the foregoing, copyright, database rights, domain
names, plant variety rights, know-how, trade or business names, moral rights
and other similar rights or obligations whether registrable or not in any country
(including but not limited to the United Kingdom) and the right to sue for passing
off.

"MoU Representatives” means the lead representatives of each Party (one to
be provided by each Party), as described in paragraph 4.

‘Personal Data” and “Processing” have the meaning given in the UK GDPR.
“Principles” has the meaning set out in paragraph 3.

“The Contract Supplier” is the company / consortium of companies providing
services under the “Provision of Analytical Support Services” call off contract
held by the Authority (contract reference: CPD/004/122/144), described in
more detail in the background and policy context section above and at Annex
A.

‘UK GDPR” means the General Data Protection Regulation (Regulation (EU)
2016/679) as transposed into United Kingdom national law by operation of
section 3 of the European Union (Withdrawal) Act 2018, together with the Data
Protection, Privacy and Electronic Communications (Amendments etc.) (EU
Exit) Regulations 2019.

Parties’ Responsibilities:

The Authority will perform the Activities described in Annex B. HSE will perform
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2.2.

3.1

4.1.

4.2.

the Activities described in Annex C.

Both Parties will ensure they comply with the terms of all applicable laws in
carrying out the Activities.

Principles of collaboration and the Parties’ responsibilities

The Parties will adopt the following principles (“Principles”) at all times in
respect of this MoU:

(a)  the Parties will:

() be accountable to each other for performance of their
respective roles and responsibilities as set out in this MoU;

(i) within the scope of activities in this MOU: share information,
experience, materials and skills to learn from each other and
develop effective working practices, work collaboratively to
identify solutions, eliminate duplication of effort, mitigate risk
and reduce cost;

(i)  comply with the law and best practice, including any relevant
Governmental protocols and guidance;

(iv) actin atimely manner;

(v)  ensure sufficient and appropriately qualified employees and
other necessary resources are available and (in the case of
employees) authorised to fulfil the responsibilities set out in this
MoU.

Liaison between the Parties
Formal contact between the Parties regarding the Contract will be through the

MoU Representatives. The MoU Representatives are:

The Authority: Senior Economist for Safer Buildings, Department for
Levelling Up, Housing and Communities, contract manager for the
analytical services contract, or delegates.

HSE: TPD Head of Structure, Fire, Access and Safety, or delegates.

Either Party may change its MoU Representative at any time by notifying the
other in writing.

The MoU Representatives shall:

(a) meet at least six times a year at a time and place to be mutually agreed
to review the Activities carried out under, and the operation of, this
MoU and to address any issues arising from this MoU;

(b)  provide assurance to the Parties that the Activities agreed between
the Parties are being undertaken and that work is proceeding in
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5.1.

5.2.

6.1.

7.1.

7.2.

8.1.

8.2.

8.3.

accordance with the Principles; and

(c)  document key decisions in writing.
Charges and liabilities

Except as otherwise provided in this MoU, each Party shall bear its own costs
and expenses incurred in complying with its obligations under this MoU.

Both Parties shall remain liable for any losses or liabilities incurred due to their
own or their employees’ actions and neither Party intends that the other Party
shall be liable for any loss it suffers as a result of this MoU.

Use of Third Parties

HSE will seek written consent from the Authority before using any third party to
perform any of the Activities.

Intellectual Property Rights

Any Intellectual Property Rights that arise from or are developed by either Party
in carrying out the requirements of this MoU (“Foreground IPR”) shall be
vested in and owned by the Crown.

Both Parties will work together to ensure that in the performance of the
Activities the use of any Foreground IPR does not infringe any Intellectual
Property Rights belonging to a third party. Where use of Intellectual Property
Rights belonging to a third party is required to perform the Activities or to use
any Foreground IPR, HSE will use reasonable efforts to secure licences for
both Parties to use any such Intellectual Property Rights on an irrevocable,
royalty-free, non-exclusive basis. Where this is not possible, HSE will agree
with the Authority such other means to procure the performance of the Activities
and use of Foreground IPR without infringing such rights, which may include
modification of the Activities to avoid infringement.

Freedom of Information and Communications to the Public

Each Party will provide to the other Party any information in its possession that
may be reasonably requested by the other Party, subject to any confidentiality
constraints, safeguards and statutory rules on disclosure. Each Party will
consult the other Party before making to any third party any significant
disclosures of information under the Freedom of Information Act 2000 and/or
the Environmental Information Regulations 2004 in relation to this MoU.

The requirements in this paragraph 8 and paragraph 9 (Confidential
Information) below are subject to any Government requirements as to
transparency which may apply to either or both Parties from time to time.

Both Parties will be responsible for handling media inquiries relating to the
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9.1.

9.2.

9.3.

10.

10.1.

10.2.

11.

11.1.

12.

Activities under this MoU. Each Party will seek the other Party’s approval before
publishing any information resulting from the use of exchanged data received
from the other Party.

Confidential Information

Each Party understands and acknowledges that it may receive or become
aware of Confidential Information of the other Party (which may include
information where the other Party owes a duty of confidence to a third party)
whether in the course of performance of the Activities or otherwise.

Except to the extent set out in this paragraph 9 or where disclosure is expressly
permitted elsewhere in this MoU, each Party shall treat the other Party’s
Confidential Information as confidential and safeguard it accordingly (which
shall include complying with any protective markings on documents and
instructions supplied by the other Party). In particular, neither Party will do
anything that may place the other Party in breach of a duty of confidence owed
to a third party. A Party receiving Confidential information shall not disclose
Confidential Information to any non-Crown bodies without the prior consent of
the other Party.

The obligations of confidentiality in this paragraph 9 shall continue in force
notwithstanding termination of this MoU.

Protection of Personal Data

The Parties will comply with their responsibilities under the Data Protection
Legislation and will not use any Personal Data exchanged under this MoU for
any purposes which are incompatible with the Data Protection Legislation. No
data or information collated and/or exchanged under this MoU should be used
for commercial purposes without the prior written agreement of the supplying
Party (which use may be conditioned as the supplying Party sees fit)

Each Party must ensure that Personal Data collated or exchanged under this
MoU is not transferred outside the UK without the prior agreement of the other
Party.

Resolution of disputes

Any dispute between the Parties arising out of or in connection with this MoU
shall in the first instance be resolved amicably between the Parties through the
MoU Representatives and, if no resolution is reached, referred to the following
senior personnel (at Director level):

(@)  For the Authority: Catherine Adams
(b)  For HSE: Philip White

Term and Termination



12.1.

12.2.

12.3.

12.4.

12.5.

13.

13.1.

14.

14.1.

This MoU shall commence on 26" July 2023 and (subject to earlier termination
on the terms of this MoU) shall continue until the termination of the Contract.
This will be April 2024, unless the contract is extended. This period may be
extended by the written agreement of the Parties.

This MoU may be terminated by either Party at any time by giving 12 weeks
written naotice to the other Party.

A Party terminating this MoU further to this paragraph 12 will give as much
notice as reasonably possible and will offer all reasonable assistance to ensure
an effective handover of Activities, if required, and to mitigate the effects of
termination on the other. In particular, a Party terminating this MoU shall take
reasonable steps to ensure the other Party is not put at risk of action for breach
of any statutory or other legal obligations as a result of terminating this MoU.
This will include compliance with the further specific handover requirements set
out below.

If for any reason this MoU is terminated, the Authority may:

(@)  give such directions to HSE for the purpose of making arrangements
for the handover of Activities (whether the Authority will continue the
Activities itself or seek to agree replacement services with a third
party); and/or

(b)  authorise another party to take over all or part of the Activities as the
Authority may specify.

HSE shall co-operate fully with the Authority during any handover arising from
the expiry or termination of this MoU. Such co-operation shall extend to
allowing full access to, and providing copies of, all documents, reports,
summaries and any other information necessary, within legal constraints, to the
Authority or such other third party (or parties) authorised to take over all or part
of the Activities in order to achieve an effective transition without disruption to
routine operational requirements.

Financial Consequences of exit from the MoU by an individual Party

There will be no financial consequences as a result of exit from the MoU. The
Authority remains the sole customer for the Contract, regardless of the status
of the MoU.

Review and audit of the MoU

In addition to the regular review meetings to discuss performance in
accordance with paragraph 4.2, the Parties will review this MoU at least every
one (1) years, and whenever substantial changes occur to the policies, external



14.2.

15.

15.1.

15.2.

15.3.

relationships and structures of the Parties concerned. Any changes to this MoU
will only be effective if set out in writing and signed by both Parties.

Each Party shall keep and maintain until two (2) years after termination of this
MoU, full and accurate records of the Activities and all sums received in respect
thereof. Each Party shall on request afford the other Party or their
representatives such access to those records as may be requested in
connection with the MoU or as otherwise required in connection with audit
requirements (including, without limitation, audit by the National Audit Office).

Miscellaneous

This MoU does not confer any rights on any third party. Nothing in this MoU
shall be interpreted as limiting, superseding, or otherwise affecting any Party’s
normal operations in carrying out its statutory, regulatory or other duties. This
MoU does not limit or restrict either Party from participating in similar activities
or arrangements with other entities.

The Authority reserves the right to vary the requirements of the MoU should
this become necessary at any time, following discussion with HSE. The Parties
will confirm all agreed variations in writing.

If any such variations require an adjustment to the Activities or the fees payable
then the Parties will seek to reach an agreement on how these variations
should be managed and documented. The Authority shall have no obligation to
incur any further costs under this MoU, nor shall HSE be required to perform
additional Activities unless and until this has been agreed in writing.

SIGNATORIES

The duly authorised representatives of
the Parties affix their signatures below.

Signed for and on behalf of the Secretary
of State for Levelling Up, Housing and

Communities C
Signature: LT A 7. /%_A

Name: Catherine Adams
Position: Director, Building Systems and
Net Zero, Safer and Greener Buildings

group
Date: 17 July 2023



Signed for and on behalf of The Health
and Safety Executive

Signature: i\f\ M
-

Name: DAVID MURRAY

Position: Director of Finance & Corporate
Services

Date: 26 July 2023



Annex A. Scope of contract activities

The scope of the Contract referred to in this MoU is to provide evidenced economic
impact assessments and appraisal of technical options that will allow the Authority to:

1.

Assess the implications of proposed changes to the regulatory regime as the
Authority responds to challenges raised in the Hackitt Review, including
impacts of options for legislation to deliver major reform of the regulatory
regime and culture change across the construction and fire safety industries

Quantify the costs and benefits of a new regulatory regime including analysis
of alternative potential options and defining scope of changes; for example, to
provide a cost-benefit analysis of options for a new regulator Arms Length
Body.

Assess the technical and economic impacts of proposed changes to the
Building Regulations and related policies as appropriate; for example to assess
options for change to Approved Document B (fire safety).

Develop suggestions that can then be assessed by the Authority for proposed
policy changes; legislation and/or the Building Regulations, which might include
surveys, physical testing, investigations or modelling; for example to identify
options and impacts for creation of ‘safety cases’ for buildings

Evaluate the costs and benefits of each proposed option or change on a variety
of stakeholders, including developers, small businesses, material suppliers,
housebuilders and building occupants.

Analyse the impact of potential options for market reform including on capability
and capacity in the private sector;

Analyse potential options for government interventions, for example on the
insurances and warranty markets for buildings and professional indemnity for
key professionals; the delivery of market interventions to support leaseholders
(loan scheme; and the impact on industry for future remediation financing (Levy
scheme)

Provide technical appraisals and commentary of technologies used in Buildings
in support of the development of Building Regulations.
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Annex B. The Authority’s commitments

B1. When HSE notifies the Authority that there is a project which would benefit from
analytical or technical support through the Contract, the Authority, specifically the
contract manager or their delegates, will engage constructively to understand the
request. The Authority will do this in a timely manner. As part of this the Authority will
review any draft “task requests” HSE may have written, with both Parties jointly
inputting to task requests before they are submitted to the Contract Supplier. The
Authority will submit the task request to the Contract Supplier. The task request
template is included for reference as Annex D.

B2. The Authority will work with HSE to understand the priority of the project HSE
would like to be commissioned through the Contract. The Authority will use its best
endeavours to maintain the level of priority given to TPD-related projects at the same
priority levels provided prior to transition of technical policy functions to HSE. As part
of this, the Authority will maintain at least a similar proportion of projects which TPD
are involved in as pre-transition (c.50% of contract spend on TPD related projects).
The Authority and HSE may review this if a major change in circumstances occurs
which substantially changes The Authority’s priorities, such as a Grenfell style event.

B3. If HSE raises a concern about the performance of the Contract Supplier in relation
to a project through the Contract in which HSE has an interest, the Authority will help
address the issue with the Contract Supplier or provide HSE a detailed explanation of
the reasons for not addressing the issues with the Contract Supplier. The Authority will
retain responsibility for assuring the outputs relating to services provided under the
Contract and will confirm to HSE when sharing outputs that relevant assurance checks
and clearances have been completed.

B4. The Authority will share with HSE outputs relating to services provided under the
Contract where HSE has been involved in shaping a request submitted by the Authority
to the Contract Supplier.

Annex C. HSE’s commitments

C1. HSE will give reasonable notice to the Authority, specifically to the contract
manager, when it has a new project for which support through the Contract is required.
HSE may then wish to draft a task request form, setting out in detail to the Authority
the scope of works it is requesting to be undertaken.

C2. HSE will not directly request the Contract Supplier to undertake new works under
the Contract, the Authority will make requests with input from HSE.

C3. Throughout the duration of a project being completed through the Contract, HSE
will keep the Authority, specifically the contract manager or their delegates, sighted on
all communications between HSE and the Contract Supplier. Direct communication
between HSE and the Contract Supplier will be minimised, to enable the Authority to
robustly monitor activity taking place under the Contract. If HSE wishes to engage in
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direct communication with the Contract Supplier without the Authority present, it will (i)
first inform the Authority of each communication, and (ii) after each communication
summarise the conversation to the Authority in a timely manner.

C4. If HSE has a concern about the quality of service provided through the Contract
for a project it has an interest in, it will raise this with the Authority, specifically with the
contract manager.

C5. When the Authority shares outputs relating to services provided under the Contract
with HSE, HSE will not publish those outputs or share those outputs with any other
body until it has sought and received the express permission of the Authority,
specifically the contract manager, to do so (such permission will not unreasonably be
withheld or delayed by the Authority).

Annex D. Task request template

TASK REQUEST FORM

SECTION 1: REQUEST FOR WORK

Title of Contract: Economic and analytical support for impact
assessment of changes to the Building Regulations
Task No: IBD Number:

Task Title: XXX
Description of required work:

Required timescale:

Request made by:
Date:

SECTION 2: SUPPLIER’S RESPONSE
To be completed by Supplier’s Project Manager
Proposed work programme:

Description of deliverables and delivery schedule
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Estimated costs:

Provided by:

Date:

SECTION 3: ACCEPTANCE
To be completed by the Authority’s Contract Manager or other authorized
officer

Name:

Position:

Date:
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