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INTRODUCTION

1 In 1999 the Health and Safety Commission (HSC) concluded consultation, by means
of a Discussion Document (DD) entitled “A new duty to investigate accidents’ (reference
DDES9, published by HSE Books), on whether to make more explicit in law requirements on
employers to investigate the causes of workplace accidents and ill health. Many employers
do undertake accident and disease investigation when there has been an event in the
workplace which has caused injury or illnessin order to ensure lessons are learned, but thisis
not universal and investigation practices vary across industry sectors and types of business.
Although there are duties under some health and safety law that may lead employersto
undertake investigation and to take account of the lessons learned, there is no explicit duty to
do so. Thisdocument sets out the results of the earlier consultation exercise and proposals
for further action in the light of them.

BACKGROUND

2 Unless the causes of workplace accidents and ill health are properly understood,
lessons will not be learned and suitable improvements will not be made to secure the future
health and safety protection of those who may be affected by awork activity.

3 The volume of incidents that could be subject to a proposed new duty to investigate
accidentsisvast. Thetotal number of workplace injuriesto workersis estimated at 1.06
million each year (not including dangerous occurrences or injuries to the public), but the total
number of reportable injuries (as required by the Reporting of Injuries, Diseases and
Dangerous Occurrences Regulations 1995 (RIDDOR)) to workersis estimated at about
400,000 annually. Reporting levels for accidents are poor, currently in the region of 46%.
The current figures for 1999/2000 are:

216 fatal injuries

* 28,196 injuries classified as “major” under RIDDOR

e 129,599 other injuries leading to more than 3 days off work
* 24,104 non-fatal injuries to members of the public

* 2,515 reported occurrences of diseases

10,002 dangerous occurrences

4 For every accident that takes place there are alarge number of near misses or events
which have the potential to cause harm. An accident may be the manifestation of the fact that
something fundamental is wrong with health and safety management in aworkplace — if not
rectified it could lead to further injury or damage at alater date.

5 The prime responsibility for accident and ill health investigation and prevention lies
with duty holders, primarily employers. If lessons are to be learned from accidents and
dangerous occurrences, their underlying causes need to be understood at the very least by



duty holders themselves. They need to understand why events happened, and act to make
sure that they do not happen again.

THE PURPOSE OF THISDOCUMENT

6 This document sets out the HSC'’ s specific proposals, following the earlier
consultation exercise, for amending the Management of Health and Safety at Work
Regulations 1999 (MHSWR) to introduce a new duty on employers to investigate the causes
of workplace accidents. We invite comments on the proposals and on the possibility of using
another legislative vehicle, and will decide whether to propose to Ministers the introduction
of anew legal duty after considering the responses we receive.

7 This document is aso available on the Health and Safety Executive (HSE) website at
http//:www.hse.gov.uk/condocs/. Alternatively, you can obtain further copies from HSE
Books at the address on the back cover.

8 The HSC would welcome comments on all the issues raised in this Consultative
Document. For your convenience, all the issues on which we are particularly interested in
receiving your views are set out in the reply form at Annex 5, which you may find helpful to
use when replying. But you can let us have your comments in any format and on any issue
relevant to the proposed duty. If you are replying on behalf of an organisation, it would be
helpful if you could tell us what that organisation does, and what its aims are.

9 Details of how to reply are on the front cover and in Annex 5. We would like all
repliesto arrive no later than 3 September 2001. We will acknowledge all responses and give
full consideration to the substance of arguments in the development of proposals. We may
also contact you again if, for example, we want any further clarification.

10 Annex 5 also invites your views on the method of consulting you on these proposals.
If you are not satisfied with the way in which this consultation exercise has been conducted
we would like to know. If you cannot sort out the problem with Neville Higham, you can
write to Mel Draper, Head of Policy Division, HSE, Rose Court, 2 Southwark Bridge,
London SE1 9HS. Hewill investigate your complaint and tell you what he is going to do
about it. We aim to reply to all complaints within 10 working days. If you are not satisfied
with the reply you receive, you can raise the matter with the Director General of HSE,
Timothy Walker CB, at the same address.

11 If you are replying in a personal capacity, rather than as apostholder of an
organisation, you should be aware that information you provide may constitute “personal
data’ within the terms of the Data Protection Act 1998. For the purposes of this Act, HSE is
the “ data controller” and will process the data for health, safety and environmental purposes.
HSE may disclose this data to any person or organisation for the purposes for which it was
collected, or where the Act allows disclosure. Y ou have the right to ask for a copy of the data
and to ask for inaccurate data to be corrected.



THE HSC'sDISCUSSION DOCUMENT

12 The HSC issued its earlier Discussion Document to promote public debate on the
implications of a proposal to introduce a new duty on employers to investigate the causes of
workplace accidents, dangerous occurrences and cases of ill health. The Commission took
the view that before considering any specific proposals it would be useful to obtain the views
of stakeholdersin the health and safety system about the need for, and form of, such a duty.
The Discussion Document explained the current legal position and practice, and sought views
on the need for and possible scope of a new duty.

13 The DD discussed the value of placing a new obligation on duty holders to investigate
accidents etc. with aview to taking lessons into account in revising risk assessments. It
explored the case for and against a new duty, and considered the scope such a duty might
cover and the form it might take.

14 A number of possible options were suggested, although this did not exclude other
possibilities. The main options were:

. no change in the law, but to provide further guidance on methods of accident
investigation;
. a“simple’ duty to investigate accidents Thiswould require an employer to

(i) take steps that are: reasonable and proportionate to the accident, to
establish the causes and (ii) take them into account when revising the risk
assessment;

. an “elaborated” duty. Thiswould be as the ssmple duty, but might include a
more extensive set of requirements. In particular there might be a graduated
approach so that the more serious accidents triggered a more extensive duty,
such as arequirement to prepare awritten report and send it to the enforcing
authority.

15 In all 684 responses were received — 606 in the form of the questionnaire contained in
the document. A detailed analysis of the responsesis at Annex 2 in respect of those who
returned the survey form (87%). Examination of the other responses suggests that the
numerical resultsin Annex 2 provided a representative picture.

16 The results of consultation were clear and, overall, supported a change in the law
through amendment of the MHSWR to introduce a duty to take reasonable steps (ie those that
are practicable and proportionate to the scale of the incident) to investigate accidents,
reportable dangerous occurrences, and reportable diseases, and take the findings into account
in revising the relevant risk assessments.

17 Respondents broadly agreed:

. al accidents should be investigated by employersto learn lessons and take
corrective action;

. investigation should be proportionate to the scale or complexity of the
incident;

. the results should lead to amendment of the relevant risk assessments.



18 Over 90% of respondents felt the HSC should take some further action to encourage
employers to investigate accidents. Two thirds believed this should be achieved by a change
in the law to introduce a new legal duty requiring employers to investigate workplace
accidents. The rest mostly believed the existing implicit duties are sufficient but should be
supported by better guidance through a change to the Approved Code of Practice (ACoP)
supporting the MHSWR or more general guidance.

19 If there were to be a change in the law, most respondents favoured the introduction of
a new duty to take reasonable steps to investigate accidents with a corresponding duty to
revise the risk assessment. Most (over 60%) favoured achieving this by amendment of
MHSWR. Respondents were divided on their view of whether more complex requirements
such as preparing a report were required, and hence we concluded that these elaborations
were not supported. Respondents thus preferred a simple duty to take reasonable steps to
investigate accidents, dangerous occurrences and diseases.

20 Of those respondents expressing a view, 93% said that such anew legal duty would fit
well with existing practice and procedures at their workplace.

21 We consulted representatives of small firms during this process. They were generaly
supportive of a change in the law through amendment of MHSWR to take reasonable steps to
investigate and to take the findings into account in revising the risk assessment. We are
conscious that this proposal would apply to all businesses and consider that its potential
benefits should apply to all sections of the workforce. Small firms often lack expertise in
health and safety, and evidence suggests that the risk of fatal or serious injury is higher in
small workplaces.

22 In the light of these responses the HSC decided to publish specific proposals to amend
the law to introduce a new duty to investigate accidents etc, and to seek views on these
proposals. These are set out in this document.

OUR PROPOSALSFOR A NEW DUTY

23 Details of the proposed new duty are set out in Annex 1 and as drafted would take
effect viathe Management of Health and Safety at Work (Amendment) Regulations 2001.
The new duty takes the form of an amendment to the MHSWR 1999 (which consolidated
earlier changes to the original MHSWR) and would amend regulation 3 (risk assessment) to
introduce a new Schedule on the investigation of accidents, dangerous occurrences, and
diseases into the regulations.

24 The MHSWR, athough favoured by the majority of respondentsto the DD, is not the
only legidative vehicle available to introduce a new duty. The proposals have been drafted so
that they could be slotted as a schedule into other health and safety regulations, for example
RIDDOR, which would make clear the linkage between reporting and investigation and also
make clearer the link with employers’ overall management of risk. Alternatively, the
proposals could form a stand-alone set of regulations. Whilst there is a good case for
pursuing the MHSWR route through its promotion of investigation as aintegral part of health
and safety management requirements we would be interested in hearing views on other
legislative options.



Question 1: Do you agreethat the duty to investigate should be
incor porated in the MHSWR?

Question 2: If you answered no to question 1, what would be your preferred
legislative route? Please givereasonsfor your answer.

25 Paragraph 1 of the Schedule - Interpretation - sets out the definitions that would apply.
They establish aclear link with RIDDOR. The proposed new duty uses the definitions
contained in RIDDOR to define the scope of the incidents that need to be investigated by the
duty holder - all injury accidents reportable under RIDDOR, al dangerous occurrences
reportable under RIDDOR, and all diseases reportable under RIDDOR. In addition, the duty
holder for the proposed duty to investigate would be the person responsible for making a
report under RIDDOR (see paragraph 30). The HSC will be starting work on a fundamental
review of RIDDOR in 2001/02.

26 The responses to the DD showed a small majority in favour of including all accidents,
ie not just those reportable under RIDDOR, within the scope of any new duty. We have
considered how we might define “accident” to cover all workplace unplanned events with the
potential for causing harm. This has proved to be difficult without including many minor
incidents that we are not convinced should be within the scope of the legal duty. In addition,
we have concerns that an all-embracing definition could, due to the number of incidents
covered, lead to alargely bureaucratic and process dominated reaction from some employers.
We consider that some qualification in terms of seriousnessis necessary if the duty isto be
clearly understood and not be unduly burdensome.

27 We have prepared the draft duty on the basis of limiting the duty to all accidents
reportable under RIDDOR and would be very interested in hearing from you on thisissue.
The duty also applies to those dangerous occurrences reportable under RIDDOR, and to those
diseases reportable under RIDDOR.

Question 3: Do you agree that the duty to investigate should apply to those
accidentsreportable under RIDDOR?

Question 4: If you answered “no” to question 3, what range of accidents do
you think we should include within the scope of the duty? Please give
reasonsfor your answer.

28 It has also been suggested that the new duty could also apply to “near misses’, in
addition to those dangerous occurrences reportable under RIDDOR. We recognise that near
misses can be just as important as an event leading to injury. For example, the fall of a heavy
object from a great height would not necessarily be reportable, unless someone was injured
when it fell. However, it would be sensible for the employer to investigate such an event and
take appropriate action to prevent arecurrence. Again, we are cautious about extending the
scope of the duty to such awide range of events as drawing up alegal definition would be
difficult and employers might be uncertain asto what is covered. It could lead to employers



introducing overly bureaucratic systems. It would not sit easily with the approach we have
proposed to restrict the scope of the duty to those accidents reportable under RIDDOR. HSE
would however publish supporting guidance and would use this as a means of setting out
good practice that employers could follow in addition to their responsibilities under the
proposed new duty.

Question 5: Do you agree that the duty to investigate should apply to “ near
misses’, but limited to those danger ous occurrences reportable under
RIDDOR?

Question 6: If you answered no to question 5, what scope do you think the
duty should encompass? Please give reasonsfor your answer.

29 The proposed new duty to investigate would also apply to those diseases reportable
under RIDDOR. At the moment, employers must report cases of disease promptly to the
enforcing authorities if they receive, in respect of an employee, a doctor's written diagnosis of
one of the occupational diseases listed in RIDDOR Schedule 3. Before they make the report,
employers must also consider whether the ill employee's current job involves the
corresponding work activity also specified in the Schedule. Thisin itself may involve making
enquiries. However, we recognise that there are some difficulties associated with the
investigation of workplace health and there is significant under-reporting at present. And, in
investigating the cause of some diseases or conditions (and when devel oping solutions),
employers may need to seek assistance. Nevertheless, the responses to the DD showed that
there was strong support for an explicit duty on employersto investigate cases of disease
reportable under RIDDOR.

Question 7: Do you agree that the duty to investigate should apply to
diseases, but limited to those reportable under RIDDOR?

Question 8: If you answered no to question 7, what scope do you think the
duty should encompass? Please give reasonsfor your answer.

30 The proposed duty to investigate will be placed on the responsible person, as defined
in RIDDOR, who has the legal duty to report accidents, dangerous occurrences and diseases
under those regulations. The definition of the responsible person in RIDDOR would capture
the person best placed to carry out the investigation in al circumstances In the great
majority of cases the responsible person is the employer. But thisis not always the case, for
example the responsible person in RIDDOR in the case of a mine is the manager of the mine,
or in the case of an offshore installation is the owner of a mobile installation and the operator



of afixed installation. In such cases these people would be best placed to carry out an
investigation.

Question 9: Do you agreethat the duty holder should be the same person as
the onewho hasthelegal duty under RIDDOR to report accidents,
danger ous occurrences and diseases?

Question 10: If you answered no to question 9, who do you think should be
responsible for carrying out theinvestigation? Please give reasonsfor your
answer .

31 Sub-paragraphs 1(2) - (4) of the Schedule make clear that the duty holder should take
reasonable steps, that is those that are practicable and proportionate to the scale of the
incident, to investigate the underlying causes, and to take the findings into account in the
review of any relevant risk assessment (see paragraph 40).

32 Paragraph 2 - Duty to investigate - sets out the requirement on the duty holder to
investigate any RIDDOR reportable accident, dangerous occurrence, or disease. The duty
holder would be required to commence the investigation as soon as possible, and in all
circumstances within three days of the event having to be notified to the enforcing authority.
This means that any investigation should normally be started within four days in the case of
fatal accidents, magjor injuries to people at work and in certain circumstances to people not at
work, and dangerous occurrences. In the case of over-three-day injuries, the duty holder
would again be required to start an investigation as soon as possible, and in al circumstances
within three days of the event having to be reported to the enforcing authority. This means
that the investigation should be started at the latest within thirteen days of the injury
occurring. In the case of diseases, the investigation should commence at the same time as the
disease is reported to the enforcing authority.

33 In practice, thiswill mean that investigations should commence as soon as possible
after the reportable event has occurred, and in most cases immediately after the event. Time
limits, based on the RIDDOR notification and reporting timescales, have been included in the
draft proposals as a means of ensuring that there is an obligation to commence an
investigation within a reasonable period.

Question 11: Do you agreethat an investigation should commence within
the timescales set out in paragraph 32?

Question 12: If you answer ed no to question 11, what time limits do you
think should be set for the commencement of investigations? Please give
reasonsfor your answer.




34 There is arecognition (paragraph 2(3) of the Schedule) that someone who is
self-employed and is therefore the responsible person may not always be able to commence
an investigation within the prescribed time limits. In such cases the duty allows for the
investigation to be started as soon as practicable. We are al'so conscious that in many cases
such asin small businesses and on farms the responsible person could be related to the
injured or deceased person. HSC would ensure that Health and Safety Inspectors from all
enforcing authorities are aware of the need for sensitivity in such cases.

35 The intention of paragraph 2(4) isto ensure that when Health and Safety Inspectors
decide to investigate particular incidents themselves (under the powersin Section 20 of the
Health and Safety at Work etc Act 1974 (HSWA)), they have the authority to direct the duty
holder about their investigation process to ensure confusion does not arise from parallel
investigations. It isnot the intention of this paragraph that duty holders would seek advice
routinely from Health and Safety Inspectors on how to go about investigationsin particul ar
cases - the supporting guidance would provide details on the principles of how to go about
carrying out an investigation.

36 There would also be arequirement on the duty holder to involve, as appropriate, the
appointed safety representatives or the workforce' s elected representatives in any
investigation. We believe that ateam approach, involving line managers and saf ety
representatives, supported where appropriate by safety professionals, can only lead to more
informed investigations which should help to establish underlying causes. (See also

paragraph 41.)

37 Paragraph 3 deals with record keeping. We believe some record needs to be kept, if
only to demonstrate compliance with the requirements. Our intention is that the record
should be proportionate to the scale of the problem, and to the need to revise relevant risk
assessments. The approach set out here is intended to ensure that arecord is kept that an
investigation has been carried out, and that any changes to therelevant risk assessment(s) are
recorded. Such records should be retained for a period of three years - thisis consistent with
the period specified in the Socia Security (Claims and Payments) Regulations 1979 for the
retention of accident book entries.

38 We do not want to introduce overly bureaucratic record keeping requirements, but
need to ensure that there is an identifiable audit trail for Health and Safety Inspectors to
follow when necessary. An alternative option might be for the duty holder to keep arecord of
the significant findings of an investigation where there are five or more employees - this
would then be consistent with the other record keeping requirements in the MHSWR. There
isacase for al duty holders irrespective of size keeping arecord of the significant findings of
an investigation. Thiswould be consistent with the record keeping requirements of

RIDDOR.

39 Another option might be to require al investigation findings to be recorded and,
where appropriate, acted upon to prevent a recurrence, which could include not only
amendment of the risk assessment but also changes in the arrangements for planning,
organising, monitoring etc the health and safety arrangements in the workplace (as required
by regulation 5 of MHSWR). We would welcome comments on this aspect of the proposed
duty, and in particular on the extent to which companies already keep written records of
investigations; for example companies will be protecting their interests by carrying out a



prompt investigation after an accident etc to meet the requirements of the personal injury
pre-action protocol under the Civil Procedure Rules.

Question 13: Arethedraft regulations proposalsfor keeping arecord of
investigations sensible and wor kable, or would you prefer to align any
record keeping requirements on investigations with:

. the record-keeping requirementsin the MHSWR;
. or the record-keeping requirementsin RIDDOR ;
. or link them to therequirementsin regulation 5, aswell as

regulation 3, of MHSWR?

Question 14: What arrangementsdo you currently havein your workplace
for record keeping in respect of theinvestigation of accidentsetc? (See also
question 18.)

40 Thereis also arequirement to ensure that the results of the investigation are brought
to the attention of any person who has made arisk assessment relevant to the work or activity
in relation to which the accident, dangerous occurrence, or disease occurred (paragraph
3(1)(b)). Thisis necessary as the person required to make a risk assessment, ie the duty
holder, under these proposals, may not always be the same person as the duty holder under
regulation 3 of MHSWR or the duty holder under risk assessment provisionsin other health
and safety law, eg regulation 6 of the Control of Substances Hazardous to Health Regulations
1999. Furthermore, there could be occasions where the duty holder is responsible for the risk
assessment requirements in the MHSWR, but where it might be appropriate for another duty
holder’ s risk assessment to be revised aso. Where this exchange of information is necessary,
the easiest way to provide this may be via an investigation report.

41 Thereis also arequirement in paragraph 3(3) to inform safety representatives or the
workforce' s elected representatives of the findings of the investigation. This requirement
would apply to anyone who has made a risk assessment relevant to the work activity in
relation to which the accident, dangerous occurrence, or disease occurred, and has been
informed of the results of the investigation by the responsible person. Other relevant
requirements include that to require safety representatives' etc participation in the
investigation:

. paragraph 36 refers to the requirement in the proposed duty on the duty holder
to involve them in any investigation;

. the requirements in the Safety Representatives and Safety Committees
Regulations 1977, the Health and Safety (Consultation with Employees)
Regulations 1996, and the Offshore Installations (Safety Representatives and
Safety Committees) Regulations 1989 to consult safety representativesetc on
measures at the workplace which may substantially affect the health and
safety of the workforce (eg where the findings of an investigation may lead to
arevision of the risk assessment).

10



Together these should enable the active involvement of the workforce throughout the
investigation process.

42 A further option could be to introduce alegal requirement on the duty holder to
inform the person or persons directly involved in the incident of the investigation findings.
This information could be provided via the safety/workforce representatives in some cases
but it is good practice for employersto do so. Views on thiswould be welcome.

43 Another option could be to introduce alegal requirement on the duty holder to pass
the investigation findings to their employers' liability insurer. This might help to speed up
the civil claims process and to protect their interests under the Civil Procedure Rules.
Conversely, it could be argued that the insurance industry already has good channels of
communication with companies and would find it difficult to process copies of all
investigation findings. Account would also need to be taken of the Government’s policy to
minimise where appropriate the regulatory impact of new proposals on business. Views on
this option would be welcome.

Question 15: Do you think that the legal duty should be extended to include
providing the investigation findingsto others, eg the per son(s) involved in
the event, or employers’ liability insurers? Please givereasonsfor your
answer .

44 Paragraph 5 deals with exemption-making powers. These are standard clauses. They
would provide HSE with some flexibility if circumstances arise that were not foreseen at the
time the regulations were prepared.

45 Finally, we would also be interested to hear if you have any general points that you
would like to make about the proposed approach set out in the draft proposals. Space for this
is provided on the reply form.

Question 16: Do you have any general pointsyou want to make about the
approach we have adopted in these proposals?

Regulatory Impact Assessment

46 When preparing proposals for Regulations, HSC is required to submit to Ministers for
their approval a document known as a Regulatory Impact Assessment (RIA). AnRIA:
describes the issue that has given rise to the need for regulation; compares various options,
and identifies costs and benefits, to assist informed public debate about regulation. We have
prepared adraft RIA for this proposal, a summary of which isat Annex 3. We would be
grateful for your views on it, and for any information you have that would help to improve it.
If you would like a copy of the full RIA please contact Neville Higham (contact details on the
front cover).

11



47 There are some gaps in the information available to help us to quantify the costs and
benefits of introducing a new duty to investigate, in particular on the amount of time and
resource currently devoted to investigations. We have therefore had to make some
assumptions, mainly based on aresearch project carried out by Human Reliability Associates
(HRA) for HSE during the summer/autumn of 2000. A summary of the research findingsis
at Annex 4. If the assumptions we have made are borne out in practice, the cost to business
of introducing the new duty as set out in Annex 1 is estimated at £18 million each year in
present value terms. The new duty would need to lead to areduction in accidents and ill
health of some 3% for benefits to employers to balance the costs. A reduction in accidents
and ill health of some 1% would be necessary for benefits to society to balance the costs.

48 The HRA study contains much useful information and data. \We would welcome
views and comments on any of the HRA study findings (Annex 4), for example on how to
reinforce the links between risk assessment, performance monitoring and audit, near-miss and
incident investigation; how best to de-couple issues of blame and liability from the process
of objective investigation etc.

Question 17: We would welcome comments on the assumptions made in
compiling the draft RIA and on its conclusions.

Question 18: We also would like to hear from you about the arrangements
you currently havein placefor theinvestigation of accidents, danger ous
occurrences and diseases. In particular, wewould like to hear from you
about the amount of time currently spent on theinvestigation of accidents
etcin your workplace.

This Consultation Exercise

49 We are always trying to improve how we conduct consultation exercises. We would
be grateful for your feedback on the quality of this Consultative Document. It would be very
useful if you could answer the following question.

Question 19: In your view, how well does this document represent the
different policy issuesinvolved in thismatter? (Very well, well, not well, or

poorly)

12



DRAFT ANNEX 1

STATUTORY | NSTRUMENTS

2001 No.
HEALTH AND SAFETY

Managenent of Health and Safety at Wrk
( Anmendnent)
Regul ati ons 2001

Made- - - - 2001-
Laid before Parlianent 2001-
Com ng into force 2001-

The Secretary of State, in exercise of the powers conferred on
hi m by section 15(1), (2), (5 (b) and (9) of, and paragraphs
15(1), 20, and 21(a) of Schedule 3 to, the Health and Safety
at Work etc Act 1974! (“the 1974 Act”) and of all other powers
enabling himin that behalf and for the purpose of giving
effect without nodifications to proposals submtted to him by
the Health and Safety Comm ssion under section 11(2)(d) of the
1974 Act after the carrying out by the said Conm ssion of
consultations in accordance with section 50(3) of the 1974
Act, hereby make the follow ng Regul ati ons: -

Citati on and commencenent

1 These Regul ations may be cited as the Managenent of
Health and Safety at Wrk (Amendnent) Regul ati ons 2001 and
shall cone into force on | ].

11974 ¢.37; sections 15(1) and 50(3) were amended by the Employment Protection Act 1975
(1975 c.71) Schedule 15, paragraphs 6 and 16(3) respectively.
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Amendnents to Managenent of Health and Safety at Wrk
Regul ati ons 1999

2. The Managenent of Health and Safety at W rk Regul ati ons
19992 shall be amended as foll ows-

(a) after regulation 3 there shall be inserted the
foll owi ng regul ation -

"I nvesti gation of Acci dent s etc, danger ous
occurrences and di seases

3A - Schedule 1 to these Regulations (Investigation
of acci dents, danger ous occurrences and
di seases) shall have effect.”;

(b) in regulation 4 for the words “Schedule 1" there
shall be substituted “Schedul e 1A7;

(c) the Schedule 1 shall be nunbered “Schedul e 1A” and
Schedule 1 set out in the Schedul e to these
Regul ations shall be inserted before that Schedul e.

Signed by authority of the Secretary of State
2001

Parlianmentary Under Secretary of State
Departnent of the Environnent,
Transport and the Regions.

2 S.1 1999/3242.

14



THE SCHEDULE Regul ation 2

“ SCHEDULE 1

| NVESTI GATI ONS OF ACClI DENTS, DANGEROUS OCCURRENCES AND
DI SEASES
Regul ation 3A
Interpretation
. —(1) In this Schedul e, unless the context otherw se
requires -

“the 1995 Regul ations” neans the Reporting of Injuries,
Di seases and Dangerous Cccurrences Regul ati ons 19953;

“acci dent, dangerous occurrence or di sease” neans an
acci dent, dangerous occurrence or disease, as the case
may be, which by virtue of any provision of the 1995
Regul ations (other than regulations 5(1)(b) and 6) is
required to be notified or reported to the rel evant
enforcing authority;

“investigation” shall be construed in accordance wth
sub- paragraphs(2) to (4) bel ow,

“relevant risk assessnent” neans an assessnent of risks
to persons carried out pursuant to any of the rel evant
statutory provisions and which assessnent is relevant to
the work or activity in relation to which the accident,
danger ous occurrence or di sease occurred;

% S.I. 1995/3163.
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“representative of enployee safety” nmeans a
representative of enployee safety within the neani ng of
the Health and Safety (Consultation w th Enpl oyees)
Regul ati ons 1996* who represents a group of enpl oyees
containing an enployee in relation to whomthe accident,
dangerous occurrence or di sease occurred and who is

enpl oyed by the responsi bl e person;

“responsi bl e person” neans the person who, by virtue of
any provision of the 1995 Regulations is required to
notify, or send a report to, the relevant enforcing
authority in respect of the accident, dangerous
occurrence or di sease concer ned;

“safety representative” nmeans a safety representative-

(a) wthin the neaning of the Safety
Representati ves and Safety Comm ttees
Regul ations 1977° who represents a group of
enpl oyees containing an enployee in relation to
whom t he acci dent, dangerous occurrence or
di sease occurred; or

(b) elected pursuant to the Ofshore Installations
(Saf ety Representatives and Safety Conmttees)
Regul ati ons 1989 whose constituency contains a
menber in relation to whomthe accident,
danger ous occurrence or di sease occurred.

and in relation to a mne or quarry it also neans
t he panel of persons appoi nted under section 123 of
the Mnes and Quarries Act 1954% or the commttee of

4 S.I. 1996/1513.
> S.l. 1977/500; amended by S.I 1992/2051 and S.I 1996/1513.
® 1954 c.70.
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per sons appoi nted under regul ation 40 of the
Quarries Regul ations 19997 for the mine or quarry in
relation to which the accident, dangerous occurrence
or di sease occurred.

(2) References in this Schedule to a responsible person
carrying out an investigation are references to his taking
such steps as are reasonable for a person in his position to
take to ascertain, so far as it is possible to do so, the
cause of the accident, dangerous occurrence or di sease S0 as
to enable the cause to be considered in the review of any
rel evant risk assessnent.

(3) The steps referred to sub-paragraph (2) above
i ncl ude undertaking, or causing to be undertaken, enquiries
and, where appropriate, exam nations and tests.

(4) In determ ning what steps are reasonable for the
pur poses of sub-paragraph (2), regard shall be had in
particular to the severity or potential severity of the
acci dent, dangerous occurrence or di sease.

Duty to investigate
2—(1) The responsi bl e person shall carry out an
investigation into any acci dent, dangerous occurrence or

di sease.

(2) The investigation shall be-

7 S.l. 1999/2024.
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(a) conmmenced as soon as is practicable and no
| ater than the tinme the accident, dangerous
occurrence or disease is required to be
notified or reported to the rel evant enforcing
authority pursuant to the 1995 Regul ations (or
if both are required, no later than 3 days
after the tine it is required to be so
notified);

(b) conpleted as soon as is practicable.

(3) Where the responsible person hinself suffers injury
as a result of the accident, or suffers fromthe di sease, and
that renders himincapabl e of conmencing the investigation
into that accident or disease within the tinme referred to in
sub- paragraph (2)(a) above, he shall commence the
i nvestigation as soon as is practicable.

(4) An inspector nay give a responsible person such
reasonabl e directions as he thinks fit with respect to the
manner in which an investigation under sub-paragraph (1) above
is to be carried out, and the responsi ble person shall conply
wi th any such directions.

(5) The responsible person carrying out the
investigation shall permt any safety representatives and
representatives of enployee safety to participate in that
i nvestigation.

Record and report of investigation
3. (1) A responsi bl e person who has carried out an
i nvestigation pursuant to paragraph 2(1) above shall -
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(a) keep a record show ng that the investigation
has been carried out, and

(b) where any other person has made a relevant risk
assessnent, inform that person of the result of the
investigation as soon as is practicable after its conpletion.

(2) The record referred to in sub-paragraph (1)(a) above
shall be kept for a period of three years.

(3) Every person who has nmade a relevant risk assessnent for
a workpl ace shall, as soon as is practicable after becom ng
aware of the result of the investigation, ensure that rel evant
safety representatives and representatives of enployee safety
whose functions relate to that workplace are informed of that
result.

Savi ng

4, Nothing in this Schedul e shall affect or prejudice the
operation of any requirenent inposed by or under any enactnent
relating to the investigation of an accident, dangerous
occurrence or di sease.

Exenpti ons

5-(1) Subj ect to sub-paragraph (2) above, the Health and
Saf ety Executive may, by a certificate in witing, exenpt any
person or class of persons fromany requirenment inposed by
this Schedul e and any such exenption may be granted subject to
conditions and with or without Iimt of tinme and nay be
revoked by a certificate in witing at any tine.
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(2) The Executive shall not grant any such exenption unless,
having regard to the circunstances of the case and, in
particul ar to-

(a) the conditions, if any, which it proposes to attach
to the exenption; and

(b) any other requirenents inposed by or under any
enact nents which apply to the case,

it is satisfied that the health and safety of persons who are

likely to be affected by the exenption will not be prejudiced
i n consequence of it.”
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EXPLANATORY NOTE

(This note is not part of the Regul ations)

1. These Regul ati ons anend the Managenent of Health and
Safety at Wirk Regul ations 1999 by introducing into those
Regul ati ons a new Schedul e contai ning provisions relating to

the investigation of those accidents, dangerous occurrences
and di seases as are required to be notified or reported to the
rel evant enforcing authority under the Reporting of Injuries,
D seases and Dangerous COccurrences Regul ati ons 1995
(regulation 2 and the Schedul e).

2. The provisions contained in the Schedul e-

(a)

(b)

(c)

require the responsi ble person to carry out an

i nvestigation into any acci dent, dangerous
occurrence or disease. The “responsi ble person” is
defined as the person who is required under the 1995
Regul ations to notify or send a report to the

rel evant enforcing authority of that accident,

danger ous occurrence or disease;

enpower an inspector to give directions as to the
manner in which the investigation is to be carried
out;

require the responsible person to permt safety

representatives and representatives of enpl oyee
safety to participate in the investigation
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(d)

(e)

()

(9)

require the responsi ble person to keep a record of
the investigation and to i nform any person who has
carried out a risk assessnent relevant to the work
or activity concerned of the result of the

i nvestigation;

require a person who has carried out a relevant risk
assessnent to notify safety representati ves and
representatives of enployee safety of the result of
the investigation;

provi de that the above requirenents shall not
prejudi ce those contained in other |egislation
relating to the investigation of accidents,

danger ous occurrences or di seases;

enpower the Health and Safety Executive to exenpt
persons fromany of the above requirenents.

3. A copy of the regulatory inpact assessnent prepared in
respect of these Regul ations can be obtained fromthe Health
and Safety Executive, Policy Division, Rose Court, 2 Southwark

Bri dge,

London SE1 9HS. A copy has been placed in the

i brary of each House of Parlianent.
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ANNEX 2

THE PRINCIPAL RESULTSOF CONSULTATION

Background

A total of 684 responses were received. A proformawas included at the end of the
document to assist the respondent in structuring their response. A total of 606 responses were
received in this format.

The discussion document attracted responses from a wide range of organisations, but
the largest group of respondents was industry.

TYPE OF ORGANISATION NUMBER OF RESPONDENTS ASA %
Company 289 47.7
Loca Authority 120 19.8
Voluntary body 11 1.8
Public organisation 19 3.1
Employer organisation 39 6.4
TU/employee organisation 26 4.3
H & S consultant 38 6.3
Private individual 27 4.5
Other 37 6.1

Key Findings

Question 1 asked: *Should HSC take further action to encourage accident investigation by
employers?

Almost al respondents thought the Commission should take some action.

TOTAL ASA %
Yes 562 92.7
No 37 6.1
No Opinion 6 1
No Answer 1 0.2
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We then sought views on whether this action ought, on the basis of the analysisin

the document, to be a change in the law.

Question 4 asked: *Should there be a change in the law to introduce a new duty on
employers to investigate workplace accidents?

About two thirds of the respondents thought there should be a change in the law.

TOTAL ASA %
Yes 403 66.5
No 184 304
No Opinion 14 2.3
No Answer 5 0.8

We then probed the views of those who were not in favour of achange in the law to

see what action, if any, they supported.

Question 7 asked: ‘If answer to Q4 was “no”, should HSC consider changing the guidance
contained in MHSWR ACoP to set out a preferred method of investigation?

Almost two thirds of those not in favour of a change in the law favoured more

guidance on the MHSWR ACoP.
TOTAL ASA %
Yes 112 60.9
No 62 33.7
No Opinion 6 3.3
No Answer 4 2.2

We tried to find out if those also opposed to further guidance in the ACoP favoured

any further, additional guidance at all.

Question 8 asked: “If answer to Q7 was “no”, should HSE provide better guidance to help
employers undertake better accident investigation?’

Almost all favoured some guidance.

TOTAL ASA %
Yes 56 90.3
No 4 6.5
No Answer 2 3.2
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It istherefore clear that almost everyone thinks some action is needed, two thirds
favouring a new legal duty, the remainder favouring further guidance (most of these
favouring further guidance in the MHSWR ACoP). We then set out to examine what change
in the law was favoured.

Question 9 asked: ‘If there should be a change in the law, should a new regulation be

introduced placing an explicit duty on employers to take reasonable steps to investigate the
cause of accidents?

TOTAL ASA %
Yes 469 774
No 113 18.6
No Opinion 13 2.1
No Answer 11 18

Over three quartersfavoured an explicit duty on employers to take reasonabl e steps
to investigate the cause of accidents.

Most of these favoured a two-pronged approach, with a corresponding obligation to
reflect on the outcome of such investigations when revising risk assessments.

Question 10 asked: ‘If answer to Q9 was yes, should the risk assessment requirement in

MHSWR be amended to ensure employers fully take account of accidents when revising their
risk assessments?

TOTAL ASA %
Yes 419 89.3
No 34 7.2
No Opinion 11 2.3
No Answer 5 11

We then sought views on the form of any change in the law.

Question 11 asked: ‘If there wasto be a change in the law, do you have aview on whether it
should be in the form of’

TOTAL ASA %
Amend MHSWR 365 60.2
A new free standing regulation 134 22.1
Both 4 0.7
No Opinion 78 12.9
No Answer 25 4.1
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Most favoured incorporation of the new duty into MHSWR rather than a new set of

regulations.

Having established that most respondents sought a duty to take ‘reasonable’ stepsto
investigate accidents, we sought information on how much prescription respondents sought.
The results were mixed in that while respondents thought investigation should be
proportionate to the scale of the incident, it was thought that the manner of the investigation
should be prescribed, to determine root causes.

Question 13a asked: ‘If there should be a new legal duty, should accident investigation be

proportionate to the scale of the incident?

TOTAL ASA %
Yes 522 86.1
No 71 11.7
No Answer 13 2.1

Question 13b asked: ‘If there should be anew legal duty, should employers be encouraged to

determine the root cause of accidents?

TOTAL ASA %
Yes 585 96.5
No 6 1
No Answer 15 2.5

Question 15 asked: ‘If there should be a new regulation introduced either in MHSWR or asa
free standing regulation, should it prescribe the manner of the investigation and the output?

TOTAL ASA %
Yes 402 66.4
No 182 30
No Answer 22 3.6

The degree of prescription people were seeking can be seen from the following table
which shows the proportion of the 606 respondents favouring a particular degree of

prescription.
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Should the regulations require:

(PERCENTAGE SAYING ‘YES)
ACTION For For RIDDOR For
Accidents Dangerous RIDDOR
Occurrences diseases
* Production of areport on the incident 42 47 41
* For thisto be sent to the enforcing 43 44 40
authority on request
* That safety representatives be involved 37 38 39
* That the employer follows directions on 34 35 33
investigation by the enforcing authority
* That the employer is discharged from a 15 14 12
duty to investigate if the enforcing
authority investigates

This presents a mixed picture but no ‘elaborated’ duty gained the support of a
majority of consultees. Overall the safest conclusion isthat while there is support for what
the document called a‘simple’ duty to investigate causes, there is not the same degree of
evidence of support for the ‘elaborated’ duty including these extra requirements.

A magjor issue is whether the duty should apply to investigation of al accidents or a
limited sub-set of more serious accidents, and whether it should also apply to those dangerous
occurrences and cases of work related ill health reportable under RIDDOR. The results were
that, if there wasto be alegal duty, the percentages supporting the following propositions
were:

It should apply to all accidents 48
It should only apply to RIDDOR reportable accidents 33
It should only apply to RIDDOR reportable major injury accidents 15
It should also apply to RIDDOR reportable diseases 73
It should also apply to RIDDOR reportable danger ous occurrences 75

The strong support for also requiring investigation of diseases and dangerous
occurrences is noteworthy.
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Finally, three quarters of respondents and 93% of those expressing a view indicated
that the legal duty would accord with what was already done at their workplace, supporting
the view that these changes would only affect a minority of employees.

Question 14 asked: ‘If there should be new legal duty, would it fit well with existing practice
and procedures in your workplace?

TOTAL ASA %
Yes 455 75.1
No 36 59
No Opinion 74 12.2
No Answer 41 6.8

Sensitivity Tests

We carried out some sensitivity tests on these results in particular to seeif the
responses from local authorities (which comprised afifth of the total) distorted the figures.
However excluding responses from local authorities and public organisations did not move
any of the percentages quoted above up or down by more than a couple of percentage points
and did not change any conclusions.
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Annex 3
Proposalsfor a new duty to investigate accidents, danger ous
occurrences and diseases

Regulatory Impact Assessment

Summary of costs and benefits

1 It is estimated that a duty to investigate all workplace accidents, diseases related to
work activity and dangerous occurrences reportable under the Reporting of Injuries, Diseases
and Dangerous Occurrences Regulations 1995 (RIDDOR) would cost employers an estimated
£18 million each year. If current costs to society as a whole of these events are reduced year
on year by as little as 1%, the benefits would balance the investigation costs.

2 If the duty is expanded to include all non-reportable accidents and new cases of ill
health that lead to time off work, the annual cost is increased to £24 million. If the duty is
further expanded to include all workplace accidents and new cases of work related ill health,
then the total cost is estimated at approximately £36 million per year.

3 On the other hand, the total cost to society of workplace accidents and cases of work
related ill health that could be prevented by these proposals are estimated at around £1.8
billion each year. A 1% reduction in this total would provide benefits of £18 million,
although it is difficult to say at this stage how effective the new duty would actually be in
reducing work related accidents, diseases and dangerous occurrences.

4 The total cost to employers of workplace accidents and work related ill health that
could be prevented by these proposals is estimated at approximately £600 million per year. If
the duty to investigate applies to all RIDDOR reportable accidents, diseases and dangerous
occurrences then these costs of £18 million would need to be balanced by a 3% reduction in
costs to employers per year for benefits to balance costs.

5 The duty would apply to all companies. The compliance costs for a“typical” business
are estimated as follows. Current rates of incidences of new cases of illness and accidents are
around 9,000 in total each year for every 100,000 employees, of which around two-thirds
would lead to absence and one-third be reportable (or lead to more than three days absence if
not reportable). This means that an average large firm employing 10,000 people would
expect 900 cases each year; a medium size employer with 200 employees might expect 20;
and asmall firm with 10 employees might expect one case each year.

6 Allowing for the extent of current investigation, this suggests average additional costs
of around £2,400 each year for a duty to investigate al reportable incidents in the large firm;
£120 in the medium size firm; and £10 in the small firm. These costs will of course vary by
industry. If the duty was to include within its scope all workplace accidents, diseases and
dangerous occurrences then costs would approximately double.

7 Research findings (see paragraph 12) identify three broad classes of investigation.
The assumptions about what each would involve are as follows:
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. Simple investigation. This describes an investigation into a minor accident
that required first aid only, or involved ashort absence. The research found
that around 70% of companies indicated that the total number of staff hours
spent on an investigation into a minor accident would be less than 1 hour.
Allowing for under-estimation, we assume that a simple investigation will
involve aline manager interviewing the injured party and other witnesses. A
written record of the incident and investigation may be kept in an accident
book and the formal risk assessment may be amended if appropriate. Thisis
estimated to take an average of one hour of the line manager’stime and a
total of thirty minutestime of other personnel involved in the accident.

. Standard investigation. This describes an investigation into areportable
accident or aminor accident where there was potential for more serious harm.
Thisisassumed to involve a‘checklist’ approach using a standard proforma
which would be kept as arecord of the investigation. For standard
investigations, results from the survey indicate that an average of around 5
staff hours would be spent on the investigation procedure. Allowing for
under-estimation we assume an average of 6 %2 hours.

. Elaborate investigation. Thisislikely to involve several personnel. Inlarge
organisations, both a safety specialist and safety representative are likely to be
involved. In smaller organisations, an external safety adviser may be
involved. Theinvestigation is likely to be structured using an established
proforma. Research findings indicate that this may be the sameformasin a
standard investigation, but with more detailed responses. Witness statements,
photographic evidence, and technical descriptions (including reconstructions)
may be employed. From the research findings, we assume an elaborate
investigation as involving an average of 27 staff hours.

8 It is estimated that the unit costs of the simple, standard and elaborate investigations
are around £19, £80 and £490 respectively. These costs may vary slightly depending on the
wage ratesin different industries.

10 There may be some disproportionate impact on small and medium sized businesses.
Research findings (see paragraph 12) indicate that they are less likely than larger firms to
currently investigate accidents etc. They are also less likely to have standard procedures for
accident investigation which may increase their time and costs. It is estimated that the cost
per worker of a duty to investigate in a small and medium sized business will be around two
to three times as much asthat in alarge firm.

11 On the other hand, when small and medium sized businesses were asked what the
implications would be of a statutory duty to investigate accidents etc, some 60% considered
there would be few implications for them - ether because they aready undertook
investigations or they did not foresee any problems with complying with a statutory duty.
Some 20% of such businesses considered that there would be additional resource implications
in complying with a statutory duty. The figures for large companies were around 70% and
28% respectively.

12 These figures are approximate, and are only intended to illustrate the likely scale of
costs and benefits given full compliance with the proposals. They are based on the findings
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of an HSE commissioned study of the way that companies investigate the causes of
workplace accidents, dangerous occurrences and diseases. The study was undertaken by
Human Reliability Associates. It provides an overview of current investigation practice
across the spectrum of commerce and industry, including micro-businesses, small and
medium sized businesses and larger companies. A summary of the findingsis at Annex 4.
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Extract from the HRA study of incident investigation practice ANNEX 4

EXECUTIVE SUMMARY

In July 2000, Human Reliability Associates was commissioned by the Health and Safety Executive
(HSE) to carry out a study of current industry practice in incident investigation, with particular
emphasis on the resources expended and the quality of the investigations. The study was initiated to
provide background information for the proposed new legislation requiring employers to investigate
the causes of work-related accidents and ill health, and to provide guidance for HSE as to the type
and level of practical support which industry may need to successfully implement the new
requirements.

The study design consisted of two separate but complementary stages: a large-scal e telephone survey
(1500 cases) followed by a smaller face-to-face interview survey (100 companies). The purpose of
the telephone survey was to obtain a comprehensive and nationally representative overview of
investigation practices and procedures. The interview survey was designed to provide general
verification of the information obtained via the telephone survey, to provide further details of typical
investigation processes and procedures and, lastly, to generate some exemplar case studies which
could be used to illustrate these processes and procedures. This report covers the second stage of the
study — the interview survey. It describes the technical approach adopted in the survey, a
comprehensive summary of all the key findings, a comparison of these findings with the output from
the telephone survey and, finaly, the implications of the findings for the HSE.

In general terms, the interview survey demonstrates that companies employ a range of approaches to
incident investigation, from a largely unstructured and ad-hoc approach, to one that is well supported
in terms of clear procedures and associated analysis tools and techniques. However, most companies
were found to either have no support or only the minimum level of support for incident investigation.
The likelihood of using a more sophisticated approach to incident investigation increased with the
size of the company. Approaches to investigation were underpinned by a number of different causal
models from system-based (which examine all potential contributory factors) to more traditional
models (that focus on the individual concerned and most immediate cause). However, the majority of
companies were found to operate closer to the traditional end of this continuum. It was also found
that the individual driving the investigation has a major impact on the approach that is adopted,
although this influence is moderated by the presence of arobust structure to support the investigation
process.

The findings of the interview survey also suggest that the mgjority of companies do not effectively
discriminate in the investigation process between immediate and underlying causes. However, the
recommendations that follow from the investigation often reflect a more system-based approach than
would be expected given the dominance of the traditional model. Despite the limitations of many of
the investigations examined in the study, the vast majority of companies still consider they have a
structured approach to incident investigation.

The interview survey also covered details of resources (in terms of personnel and associated time)
used in investigation. This showed that the most common investigation team consisted of a health
and safety specialist and a line manager. Safety representatives or other employee representatives
were involved in only arelatively small percentage of cases. Some differencesin the composition of
the investigating team were identified between the telephone and the interview survey. The interview
survey also suggested that the investigation process takes longer than the estimates of time that were
reported in the telephone survey. The possible sources of these differences are considered.
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The report also examines barriers to improving the current standard of incident investigation. Issues
considered include: the current and developing legal environment; the potential isolation of incident
investigation from risk assessment; the lack of a common model and structure to underpin and
support incident investigation; the currently low level of competence and the lack of available
training; the general level of complacency in many companies about their standard of investigation
and the resource implications of improving standards, particularly in small companies.

Lastly, the report considers the implications of these findings for the work of the HSE. These include
the need to reinforce the links between risk assessment and incident investigation, the need to provide
industry with additional technical support and better access to information aready held by the HSE,
the provision of better support for training in incident investigation and lastly acting as a key ‘ change
agent’ in improving the current legal climate. A fuller summary of the results of the interview survey
isprovided in section 7 of thisreport.

Full details of the 100 case studies documented in the interview survey are included in Appendix A.
Appendix B includes the interview schedule used in the survey and the telephone protocol used to
arrange the interviews. The results of the telephone survey were reported to the HSE in December
2000. The report consisted of two volumes: Volume 1 provided a review of the study methodology
and a commentary on the most significant findings; Volume 2 consisted of the tabulated data. For
completeness, these reports are appended to this report as Appendix C and Appendix D.
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3 KEY CONCLUSIONS AND STRUCTURE OF REPORT

In this section of the report the key conclusions reached in relation to the overall aims and objectives
of the study (as laid out in section 1) are first briefly summarised. This summary integrates the key
results from both the telephone survey and the interview survey. The structure of the remainder of
this report, which specifically covers the results of the interview survey, is then outlined. Readers
who require a more detailed summary of the interview survey results and their implications for the
HSE can refer directly to Section 7 of this report.

3.1 KEY CONCLUSIONS FROM THE TELEPHONE AND INTERVIEW SURVEY

In the following summary, and throughout this report, the term ‘incident’ is used as a generic
description for all injuries, diseases and dangerous occurrences reportable under the RIDDOR
regulations.

In interpreting the following it should be borne in mind that the data from the telephone and interview
surveys differ in two respects. First, the former employed a large statistically representative sample,
whilst the latter was based on a small sample of 100 companies. Second, the methodologies differed;
whilst the telephone survey asked for estimates based on the general experience of investigating
incidents, the interview survey focused on the actual practice involved in the investigation of a
specific set of 100 incidents. The data referred to below therefore needs to be interpreted in the light
of these differencesin approach.

3.1.1 General approach to incident investigation

The telephone survey identified the overall pattern of incident investigation in companies of different
sizes. For example, it demonstrated that whilst 74% of companies have standard rules for the
composition of the investigation team, fewer companies have a standard set of questions or protocol
that has to be completed in an investigation (from 18% in small companies to 73% for large
companies). By examining the actual investigation process in a sample of 100 incidents, the
interview survey provided a much richer picture of what happensin practice.

The level of structure and support provided by the 100 companies in the interview survey was
classified into four main categories representing increasing levels of formal structure and
sophistication of approach: Approach 1, Approach 2.1 and 2.2 and Approach 3. In general terms, in
Approach 1 there is a complete absence of any documented structure or support for incident
investigation. In Approach 2.1 there is minimum formal support with the focus on identifying
immediate cause. Approach 2.2 is more structured, with a more sophisticated approach to identifying
immediate and underlying causes. In Approach 3 the causal analysis is supported by further analysis
tools and techniques.

The general findings in relation to the provision of structure and support for investigations are
summarised below:

e Approach 2 isthe most commonly used
e Within Approach 2, most companies use only the minimum level of structure and support

* A large percentage of companies still use Approach 1, i.e. a largely informal unstructured
approach. Thisincludes smaller companies with the least resources, but also includes arelatively
large proportion of bigger organisations



* Thelikelihood of using a more sophisticated approach increases with the size of company

e Approaches 2.2 and 3 represent the best practice identified in the interview survey. Where
incidents are potentially complex, the tools and techniques used in Approach 3 may be valuable

*  These approaches are driven by a number of different causal models from system-based (which
examine al potential contributory factors) through to wholly traditional models (that focus on the
individual concerned and most immediate cause). However, the mgjority of companies till
operate closer to the traditional end of this continuum rather than using a system-based approach

* The individual driving the investigation has a major impact on the approach that is adopted,
although this influence is moderated by the presence of a robust structure to support the
investigation process. Hence companies that employ Approaches 2 and 3 are more likely to
maintain a consistent and through investigation process

3.1.2 Who typically carries out the investigations?

The analysis of the 100 cases in the interview survey suggests that the company health and safety
specialist is involved in the overwhelming majority of cases, usually having overall responsibility for
carrying out the investigation. Line management is involved in approximately half of all incidents
and senior management in roughly one quarter of incidents, the latter are least likely to beinvolved in
aminor incident. Technical experts are also involved in approximately one quarter of all incidents.

However, the most common team composition is a heath and safety specialist together with a
representative of line management. Safety representatives or other employee representatives are only
involved in 11% of incidents. Although those individuals involved in an incident and co-workers
(where relevant) are nearly always asked to contribute by describing ‘what happened?, they are
rarely formally involved in the investigation process.

The composition of the investigation team is most likely to change as the incident increases in
severity; this change would typically involve the addition of a more senior manager to the team.
Team composition may also change dependent on the exact nature of the incident.

A number of differences were observed between the findings of the interview survey and the
telephone survey in respect of the above; these include the following:

Safety specialists were involved in a higher percentage of cases in the interview survey than in the
telephone survey. This can be partly explained by the fact that the interview sample was skewed
towards larger companies and more severe cases. Line managers were also involved in more
incidents in the telephone survey compared to the interview survey. There was also a difference
between the data on senior management involvement in incident investigation between the two
surveys. Senior management was involved in a much higher percentage of cases in the telephone
survey than in the interview survey. This result may be partly explained by the nature of the
interview sample, in that it involved a much greater proportion of larger companies with a greater
likelihood of having safety specidists. It may also indicate that telephone survey respondents
over-estimated the involvement of senior management. Safety representatives were also more likely
to beinvolved in investigation in the telephone survey compared to the interview survey.

3.1.3 Time spent on investigation

Based on the analysis of 100 cases the interview survey showed that overall some 42% of incidents
took less than 5 hours of investigation time, 35% took between 5 and 20 hours and 18% over 20
hours. The data from the telephone survey indicated that less time than the above was usually
committed to investigation. Since companies rarely monitor the amount of time spent on
investigations, and respondents in the telephone survey also indicated difficulty in making time
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estimates, it is likely that the interview survey provides a more accurate picture of resources used.
However, the difference may also be partly explained by the selection of more severe incidents for
the interview survey.

The general trend that emerged was that investigation time increases with the severity or potential
severity of the incident. This finding is consistent with the pattern that emerged from the telephone
survey in that the amount of effort and resources applied in an investigation is strongly related to
severity of outcome.

3.1.4 Identification of immediate and underlying causes

The depth of causal analysis was not explicitly addressed in the telephone survey. The findings of
the interview survey however suggest that the majority of companies do not effectively discriminate,
or indeed understand, the distinction between immediate and underlying causes. However, despite
the limitations of many of the investigations examined in this study, the vast majority of respondents
felt that their current approach had led them to identify the underlying cause of the relevant incident.

Thereis aso atendency for incident reporting and incident investigation to be conflated. Companies
that perceive themselves as having effective systems and skills in reporting often overestimate the
quality of their investigations.

3.1.5 Recommendations and actions taken

The interview survey identified the specific recommendations and actions that were taken following
the investigations. In general terms, the results obtained indicate a more system-based approach than
was apparent in the interviews or in the causal analysis documented in the case studies.

In the telephone survey companies rated their effectiveness in monitoring the impact of actions
following an incident investigation at 4 out of 5. In the context of other scores recorded in the survey
this was judged to be a relatively poor result. This finding is confirmed by the results of the
interview survey. These results suggest that companies that employ Approaches 1 and 2.1 (that is the
majority of companies) tend not to have formal systems to ensure that recommendations are acted
upon. In addition, only a small number of companies have a formal system in place to ensure that
recommendations have been effective in reducing the likelihood of similar or related incidents.

3.1.6 Training in incident investigation

The results of the telephone survey indicate that there is little training in incident investigation with
over half the organisations in the survey reporting a lack of training in incident investigation. Such
training as there is, is mostly part of more general management training or concerned with the
recording of accidents. Thelevel of training is somewhat higher in larger organisations.

These findings are generally confirmed in the interview survey. Although some two thirds of
investigation teams in the interview survey have some training in incident investigation, with the
percentage of individuals trained increasing by size of company, the bulk of this training relates to
generalised health and safety training such as NEBOSH or IOSH courses. In practice, even if
demand were high, there is currently a lack of easily accessible and affordable training courses on
incident investigation.

3.2 STRUCTURE OF THIS REPORT

The results of the interview survey are discussed in four main sections:
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Analysis of the case study material (section 4 of the report)

This forms the substantive part of the report. The case study data have been used to illustrate:

* Inputsto the investigation and resource implications

» Theinvestigation process and different approaches to investigation
» Actionstaken following the investigation

e Storage and use of incident data

Where appropriate, and where data are available, comparisons are made with the results obtained
within the telephone survey.

A full description of each case study is provided in Appendix A. Each case study is described in
terms of the following:

* A brief narrative description of the incident

*  The consequences of the incident

* Theindividualsinvolved in the investigation and the time involved
» A brief description of the investigation process

* The conclusions reached and the actions taken

* Thelessons learnt by the company

To illustrate the range of incidents that were followed up, a brief summary of each case study
classified by type of incident isshownin .

General evaluation of company approaches to incident investigation (section 5 of the report)
This section summarises the extent to which the approaches adopted by companies generally meet the
requirements of a ‘good incident investigation process' as previously defined within the report. The
advantages and disadvantages of the different approaches are also identified.
More general issues covered in the interview (section 6 of the report)
This section includes a discussion of the following issues:
e Training issues
*  Near-miss reporting
*  Changes companies would make if incident investigation were made mandatory
*  Support requested from the HSE
Summary of findings and their implications for the HSE (section 7 of the report)

This section provides a detailed summary of the major findings of the interview survey and their
implications for the HSE.
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7 OVERVIEW OF THE STUDY FINDINGS AND IMPLICATIONS
FOR THE HSE

The main findings of the interview survey, and key differences between these and the
comparable results of the telephone survey, are first briefly summarised. The major barriers to
improving the current quality of incident investigation are then discussed. Lastly, the implications of
these findings for the HSE are then considered.

7.1 SUMMARY OF MAIN FINDINGS

The following does not aim to provide an exhaustive summary of results but is intended to highlight
those findings that are considered most significant for the HSE policy and practice. In general terms,
the summary covers the extent to which companies currently meet the main requirements of a
successful incident investigation as identified in Section 4 of the report. For reference these
requirements are listed below:

* A causal model that represents a system-based approach to incident investigation

e Theinvolvement of relevant individuals within the investigation

* Procedures or protocols to structure and support the investigation

e Theidentification of both immediate and underlying causes

e The development of recommendations that address both immediate and underlying causes

* Theimplementation of these recommendations and the updating of relevant risk assessments
* Follow up to ensure that actions taken are successful in reducing the risk of further incidents
*  Feedback to relevant parties to share immediate learning

*  The development of an accessible database

It should be noted that whenever comparisons are drawn between the results of the two surveys, there
are two potential sources of discrepancy. First, the telephone survey was based on a large,
statistically representative sample of 1500 respondents; in contrast the interview sample was small
and not dtatistically representative of the target population. Second, the methodologies are
completely different and variations in findings could be attributable to the greater time available and
level of personal contact within the interview survey. It is also important to recognise that the data
from the interview survey is mainly based on an analysis of 100 actual incident investigations, whilst
the data in the telephone survey are estimates based on a company’s general experience of
investigating incidents. Any points made in the report in respect of differences in findings between
the two surveys need to be interpreted in the light of the above.

7.1.1 Causal model adopted by companies

e Thereis arange of approaches to incident investigation, from system-based through to wholly
traditional models. However, the mgjority of companies operate closer to the traditional end of
this continuum rather than using a system-based approach

e Theindividua driving the investigation has a major impact on the approach that is adopted; in

the absence of any formal approach or training, the direction the investigation follows is totally
dependant on an individual. Even where there are formal investigation systems in place, the

38



disposition of the individual will still have a significant impact on the process and output of the
investigation

7.1.2 Composition of the investigation team

The company health and safety specialist isinvolved in the overwhelming majority of cases; in
46% of cases the health and safety specialist is also seen as having overall responsibi lity for the
investigation

Line management isinvolved in approximately half of all incidents

Senior management is involved in approximately 26% of incidents; they are least likely to be
involved in aminor incident

Technical experts areinvolved in approximately one quarter of all incidents

The most typical team composition is a health and safety specialist together with arepresentative
of line management

The person involved in the incident israrely involved in the process of active investigation
Safety representatives or other employee representation are only involved in 11% of incidents
Although those individuals involved in an incident and co-workers (where relevant) are nearly
always asked to contribute by describing ‘what happened? , they arerarely formally involved in
the investigation process

The composition of the investigation team is most likely to change as the incident increasesin
severity; this change would typically involve the addition of a more senior manager to the team.
Team composition may also change dependent on the exact nature of the incident

A number of differences were observed between the findings of the interview survey and the
telephone survey in respect of the above; these include the following:

Safety speciaists are involved in a higher percentage of casesin the interview survey than in the
telephone survey. This can be partly explained by the fact that the interview sample was skewed
towards larger companies and more severe cases

Line managers are involved in more incidents in the telephone survey compared to the interview
survey

There is a difference between the data on senior management involvement in incident
investigation between the two surveys. Senior management is involved in a higher percentage of
cases in the telephone survey than in the interview survey. This result may be partly explained
by the nature of the interview sample, in that it involved a much greater proportion of larger
companies with a greater likelihood of having safety specialists. It may aso indicate that
telephone survey respondents over-estimated the involvement of senior management

Safety representatives are also more likely to be involved in investigations in the telephone
survey compared to the interview survey. The likeliest explanation here is that the telephone
survey respondents overestimated their involvement

7.1.3 Time spent on investigation

Overal some 42% of incidents took less than 5 hours of investigation time, 35% took between 5
and 20 hours and 18% over 20 hours. The general trend that emerged was that investigation time
increases with the severity or potential severity of the incident

It is difficult to carry out a valid comparison with the data from the telephone interview survey
because of the relatively small number of incidents in most categories within the interview
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survey. However, when investigation time on ‘ over-three-day injuries’ are compared (the biggest
category in the interview survey), there is a discrepancy between the results. The data suggest
that the telephone survey respondents tended to underestimate the time involved in the
investigation

*  Since companies rarely monitor the amount of time spent on investigations, and respondentsin
the telephone survey also indicated difficulty in making time estimates, it is likely that the
interview survey provides a more accurate picture of resources used

7.1.4 Structure and support for investigations

The level of structure and support provided for incident investigation was classified into four
main categories representing increasing levels of formal structure and sophistication of approach:
Approach 1, Approach 2.1 and 2.2 and Approach 3

The specific characteristics of each approach are described in the Section of the report.
However, in general terms, in Approach 1 there is a complete absence of any documented
structure or support for incident investigation. In Approach 2.1 there is minimum formal support
with the focus on identifying immediate cause. Approach 2.2 is more structured, with a more
sophisticated approach to identifying immediate and underlying causes. In Approach 3 the causal
analysisis supported by specific analysis tools and techniques

The genera findings in relation to the provision of structure and support for investigations are
summarised below:

e Approach 2 isthe most commonly used (55% of all companies employ Approach 2.1 or 2.2)
e Within Approach 2, most companies use only the minimum level of structure and support (44%
of all companies employ Approach 2.1)

* A large percentage (38%) of companies use Approach 1, i.e. a largely informal unstructured
approach. Thisincludes smaller companies with the least resources, but also includes a relatively
large proportion of the bigger organisations

* Thelikelihood of using a more sophisticated approach increases with the size of company

* All the companies that use Approach 3 are either large or high-risk organisations, and typically
both large and high-risk

e About half the companies in the interview survey would be prepared to use a more structured
approach with qualifications about value and the need for simplicity. Those 30% who said they
would not be prepared to incorporate more structure tend to be satisfied with their current
approach or fedl that a different approach would involve too much time or resources. The larger
the company, the more receptive it would be to using a more structured approach

* There are variations in what happens, and who is involved in an investigation, if the incident
involves a contractor, a member of the public, violence or has potential for further litigation

* Approaches 2.2 and 3 represent the best practice identified in the interview survey. Where
incidents are potentially complex, the tools and techniques used in Approach 3 may be valuable.
An overall evaluation of the four main approaches against the requirements listed above
concluded that, in relative terms, Approaches 2.2 and 3 were most likely to result in the
identification of both immediate and underlying causes, to result in recommendations that
address these causes and to ensure that such recommendations are implemented and subsequently
followed up. However, as indicated below, the results of the interview survey suggest that, even
when a high level of support for incident investigation is in place, this does not guarantee that
companies always meet these requirements to a satisfactory standard



7.1.5 Identification of immediate and underlying causes

The findings of the interview survey, and the impression gained from the respondents, suggest
that the mgjority of companies do not effectively discriminate, or indeed understand, the
distinction between immediate and underlying causes

The vast majority of companies also fedl that they currently have a structured process in place to
identify the underlying causes of accidents; respondents are less confident about their approach
to identifying the underlying causes of ill-health (only 53% were happy with their current
approach)

Despite the limitations of many of the investigations examined in this study, the vast majority of
respondents felt that their current approach had led them to identify the underlying cause of the
relevant incident

7.1.6 Recommendations and actions taken

The most common recommendations and actions taken following an incident were changing
equipment or modifying procedures, and/or further training and awareness-raising

Changes to equipment and procedures were more common in companies employing Approaches
2and 3

Raising awareness and further training were more common in companies employing Approach 1.
Risk assessments were revised in 24% of the cases; this was most common in companies
employing Approach 3

The above results indicate a more system-based approach than was apparent in the interviews or in
the causal analysis documented in the case studies. However, when respondents were asked to
indicate what they considered to be the most common recommendations made following an incident
investigation, the results indicate a stronger bias towards more person-centred recommendations. In
general terms, the study results also suggest that companies that employ Approaches 1 and 2.1, tend
not to have formal systems to ensure that recommendations are acted upon. Only a small number of
companies have a formal system in place to ensure that recommendations have been effective in
reducing the likelihood of similar or related incidents.

7.1.7 Feedback to relevant parties

In the magjority of companies, senior management are informed about the results of the
investigation; the likelihood that this will happen increases with the size of the company

In small companies safety representatives and safety committees are rarely involved; in medium
size companies approximately three quarters (74%) are likely to inform the health and safety
representatives or safety committee; the equivalent percentage in large companiesis 64%

A smaller percentage of companies than would be expected inform relevant line management of
the results of the investigation, although these are generally involved in the investigation team
Results are only communicated to the workforce in a small percentage of cases

The results of the comparison between the interview and telephone survey show that:

The percentage of companies informing senior management are generally similar; the telephone
survey identified a higher percentage of medium sized companies involving senior management
(91% compared to 79% in the telephone survey)

The results are also similar for safety committees within medium sized companies, but the
telephone survey identified a greater involvement in companies of over 200 than was found in the
interview survey. However, if the involvement of health and safety representatives is added to
the interview survey results, thisincreases the percentage to 64% making the results more similar
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— The telephone survey identified a much stronger pattern of reporting to head office than was
identified in the interview survey

7.1.8 Storage of data in an accessible database

e About 40% of companies use a primarily paper-based system; 15% primarily use a
computer-based system and about 40% use a combination of both to store information on
incident investigations. The reliance on a paper-based system is more common in smaller
companies, although about 30% of larger companies still use a paper-based approach. Companies
that are less structured in their approach to incident investigation are more likely to rely on
paper-based approaches.

* Some 80% of companies use the data for monitoring the frequency of different types of incident;
companies that are less structured in their approach (and therefore, by definition smaller
companies in which incidents are themselves less frequent) are less likely to carry out this type of
analysis

e Companies are less likely to use their data to monitor patterns in underlying causes, athough
nearly 60% of companies suggest they do use the data for this purpose. Even this figure may be
over-inflated since there is some doubt over the understanding of the concept of ‘underlying
causes

7.1.9 Training

* Some two thirds of investigation teams in the interview survey have some training in incident
investigation, with the percentage of individuals trained increasing by size of company; the bulk
of this training relates to generalised health and safety training such as NEBOSH or 10SH
courses

* In practice, many of the individuals who have responsibility for leading or supporting incident
investigations are not dedicated safety professionals. Their exposure to any training in incident
investigation is minimal and the time available for such training is restricted

* In small companies incidents and even near-misses are rare events and maintaining appropriate
awareness and skills in incident investigation becomes areal issue

* Thereis no real way in which competence in incident investigation is routinely externally or
internally evaluated; individuals or companies are likely to get little or no feedback on the quality
or effectiveness of their investigations

* Inpractice, evenif demand were high, thereis currently alack of easily accessible and affordable
training courses on incident investigation

* Thereistendency for incident reporting and incident investigation to be conflated. Companies
that perceive themselves as having effective systems and skillsin reporting often overestimate the
quality of their investigations

7.1.10 Near-misses

* Nearly al companies recognise the potential value of following up near-misses and the majority
of companies attempt to investigate them, if incidents are brought to their attention

* Companies are generally aware of the difficulties in obtaining good levels of reporting, but do
little proactively to encourage such reporting. There is an assumption that, because there is an
incident reporting system in place, this means that they address near-misses
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7.1.11 Perceived implications of forthcoming legislation

* In the majority of cases companies already assume there is a legal requirement to investigate
accidents and ill-health

e Approximately 40% of companies feel the legislation would make no difference to their
companies; this percentage drops to 18% for those companies that currently have little structure
or support for their incident investigation. This group see the major implications as being the
need for additional time and more training

* Companies that employ more structure also identify the need for training and more time as the
main implications of any change in regquirement

» Companies that have been classified as most sophisticated in their approach, generaly feel they
are currently adequately resourced for any new demands

* Respondents felt unable to cost the implication of these changes without further clarification of
what will be required by the legidation

7.2 SUMMARY OF MAIN BARRIERS TO IMPROVING THE QUALITY OF INCIDENT
INVESTIGATION

On the basis of the results summarised above, this section now briefly summarises the main barriers
to improving the general quality of incident investigation.

7.2.1 Current and developing legal environment

Many companies readily acknowledge that the increasingly litigious business climate makes them
more conscious of the need to protect themselves from potentially unfair and punitive employee
claims. In such a climate it is possible to argue that there is a powerful disincentive to both
identifying, and subsequently documenting, management and organisational factors that may have
contributed to an incident.

Although the interview survey did not directly address this sensitive issue, there are a number of
results that suggest that legal pressures could become a significant issue. Nearly a quarter of
companies suggested that they would change their investigation process, if it were likely that an
incident could lead to alegal claim. Often, these changes, which appeared primarily to be driven by
the requirements of insurers, resulted in what was described as ‘a more thorough’ investigation, but
not necessarily a more system-based investigation.

There was also a noticeable discrepancy between the profile of causes identified in the case studies
and the profile of interventions subsequently made. Typically, companies tend not to identify and
document work-related issues as immediate or underlying causes but paradoxically, are prepared to
make secondary recommendations that directly address these issues. This suggests a tacit
acknowledgement that these are significant contributory factors but a reluctance to formally highlight
management or organisational deficiencies.

The likelihood either of companies failing to fully investigate potential management or organisational
deficiencies, or of failing to document or disclose such findings, also needs to be considered in the
light of the Lord Woolf's Final Report on Access to Justice. In the case of potential litigation, the
Woolf Report makes recommendations that aim to ensure that litigation will be less adversarial and
more co-operative. In particular, there is an expectation of openness and co-operation between
parties from the outset. This move to more openness is supported by pre-litigation protocols on
disclosure and expert evidence.



If successfully implemented, this should increase the likelihood that all critical aspects of an incident
are brought to light at the earliest possible opportunity. It should also ensure that there is a deterrent
against the suppression of, or failure to disclose, significant information.

7.2.2 Isolation of incident investigation from risk assessment

In most companies proactive risk assessment, performance monitoring and audit and near-miss
reporting are effectively de-coupled from the process of incident investigation which is typically
perceived as a stand alone process. However, in practice, al these processes can inform a company
about accident drivers and potential mitigating measures. Conceptually they can be seen as a
continuum as illustrated in Figure 5, with each process potentially providing feedback into risk
assessment and the development of risk control measures.

Risk Performance Near

Assessment monitoring Miss
- or audit »

Accident/
llI-health

Figure5 An integrated approach to Risk Assessment and Accident I nvestigation

In reality, only a small proportion of companies have comprehensive near-miss reporting, reducing
the effectiveness of this feedback loop. The interview survey also showed that only 24% of
companies used the output from their incident investigation to update their risk assessment,
suggesting that even the use of this feedback is far from standard practice. There is aso a more
fundamental problem, because companies do not see these processes as an integrated whole, each
separate process is based on a different model or structure, with little consistency in the taxonomy or
approach used. In practice, this means that risk assessment and performance monitoring and audit
may use one set of factors and incident investigation a completely different set of issues. This further
undermines the effectiveness of any feedback loop.

7.2.3 Lack of common model and structure

The interview survey revealed that companies have a wide range of approaches to incident
investigation, from those that are totally unstructured to quite formal and well-supported systems. It
has aso highlighted the importance of the individual driving the investigation, the focus on incident
reporting rather than investigation, and the general failure to distinguish or understand the difference
between immediate and underlying causes. These results suggest two further barriers. First, thereis
a significant lack of awareness and understanding of system-based rather than the more traditional



accident models, and the value of using such models. Second, there is alack of practical support, in
terms of usable systems and documentation, to encourage the application of such models.

7.2.4 Current levels of competence and availability of training

It has aready been noted that many of the individuals who have responsibility for leading or
supporting incident investigations are not dedicated safety professionals. Their exposure to any
training in incident investigation is minimal, and the time available for such training is restricted.
Moreover, in small companies, incidents and even near-misses are rare events and maintaining
appropriate awareness and skills in incident investigation becomes a real issue. These findings
therefore reinforce the need for comprehensive support in terms of advice, guidance and
documentation to encourage effective incident investigation.

7.2.5 Current level of complacency

One of the main barriers to overcome is the overal level of satisfaction with current approaches.
Despite the limitations of many of the investigations examined in this study, the vast majority of
respondents felt that their current approach had led them to identify the underlying cause of the
relevant incident. The mgjority of companies also fedl that they currently have a structured process
in place to identify the underlying causes of accidents, although they are less confident about their
approach to identifying the underlying causes of ill-health. Many companies aso fed that the
forthcoming legislation will make little or no difference to them. This finding implies the need for a
significant shift in awareness, so that more companies recognise the need for, and value in, moving
from an approach that focuses on merely describing the chain of events that happened to one that
tries to identify why these events happened.

7.2.6 Resource implications

Although, in general, companies already assume that they have a legal responsibility to investigate
accidents, it is likely that the new requirement will still have resource implications for many
companies, both in terms of training needs and time expended on investigations. This conclusion is
supported by both the survey findings on training needs, and the finding that companies actually
spend more time on investigations than was estimated in the telephone survey. In order to persuade
companies to alocate these resources, the HSE will therefore have to demonstrate that improving
incident investigation will be of benefit to a company.

7.2.7 Particular problems of SMEs

Lastly, there are particular challenges to be faced in improving the quantity and quality of incident
investigation in small to medium sized companies. These include:

» Thedifficulty of allocating appropriate time and resources for training and investigation

e Maintaining skill and awareness levels when incidents are rare events

» Convincing companies of the need to identify and monitor underlying causes when incidents are
rare events

» Convincing companies that they have a responsibility to address underlying causes even if to do
so would have significant short and medium term cost implications

7.3 IMPLICATIONS FOR THE HSE

Although the previous section focused on the more negative results from the interview survey, there
are also a number of positive messages for the HSE. For example, there are some illustrations of
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good practice, and many of the interviewees were professional and diligent in their approach to
incident investigation. They were also positive about the contribution the HSE could make to
improving company policy and practice.

It is also clear that line and senior management are increasingly involved in investigations, although
the results are less optimistic than those of the telephone survey (the telephone survey also appeared
to overestimate the involvement of health and safety and employee representatives). Companies were
also ready to consider changing the work environment many cases. They were also aware of the need
to follow up near-misses, athough they were not addressing some of the fundamental issues that
deter reporting of such incidents. Lastly, virtually all companies maintained formal records of the
incident, investigation and outcome.

This final section of the report now considers some of the practical ways in which the HSE could
support companies in improving incident investigation.

7.3.1 Reinforce links between risk assessment and incident investigation

In line with the arguments made in section 7.2 above, HSE should reinforce the links between risk
assessment, performance monitoring and audit, near-miss and incident investigation through the
further development and dissemination of integrated models, assessment and investigation tools. In
particular it should reinforce and further promote the value of near-miss reporting as an essential risk
assessment tool. In the context of the legal pressures discussed above, near-misses have powerful
advantages. They provide almost equivalent learning opportunity without the legal and liability
implications. HSE field staff have a significant part to play here by ensuring that risk assessment
policy and procedures, and near-miss reporting, are routinely reviewed when incidents are being
investigated.

In order to achieve change at these fundamental levels, there also needs to be a shift in the
understanding of the importance and value of addressing both immediate and underlying causes.
This requires amajor awareness and educational initiative.

7.3.2 Provide additional technical support

There is also a range of more practical support and advice that could be provided by the HSE, and
which was specifically requested by respondentsin the interview survey.

* The provision of a more structured and standardised approach to incident investigation based on
a clear set of accident causation models, so that companies can make the best use of their time
and resources, and compare their findings and performance with those of other relevant
companies. It was also noted by some respondents that HSE inspectors were themselves not
consistent in the way they investigated incidents. Although there may be perfectly legitimate
reasons for these differences in approach, given the legal context within which inspectors may be
working, it is still important that companies receive a consistent message in terms of what
constitutes a good investigation process

e The provision of industry specific guidance and support so that the incident investigation
systematically covers issues that are already known by the HSE to be important within that
industry context

 The provision of clear examples and case studies to illustrate appropriate standards of
investigation and different approaches which may be applicable in different situations

e The standardisation of forms and documentation to comply with the HSE requirements and
compatibility with RIDDOR; the provision of enhanced electronic access to, and linkage with,
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RIDDOR so that immediate feedback can be obtained from the HSE on related incidents, factors
which should be investigated in that category of incident, and guidance to prevent reoccurrence

In all of the above, the emphasis should be on the need for simplicity and clarity to avoid too much
bureaucracy and burden on small companies. There were also a number of more general comments
made about the service provided by HSE. These are summarised below:

»  There were a number of interviewees (about 10%), who felt that companies are still reluctant to
contact the HSE for advice and help, either because they still see the organisation in the role of
legislator and enforcer or because the organisation is not sufficiently responsive

e Severa interviewees complained about lengthy delays in the response from the HSE following
the reporting of a specific incident. This has the effect of undermining company confidence in
the HSE, and in some cases, delaying the circulation of information about an incident within the
relevant company

» A small number of interviewees were also explicitly opposed to the principle of more legidation
and greater prescription on health and saf ety issues

7.3.3 Provide better access to information already held by the HSE

Individual companies will, by definition, tend to have access to details of only a small number of
cases and a limited database. The HSE should develop a more interactive relationship with
companies to share information on similar incidents that may have been reported, both to improve the
quality of subsequent investigations, and also to identify any obvious patterns or trends.

7.3.4 Provide better training in incident investigation

Respondents identified the need for training or other support, such as software or videos, developed
and endorsed by the HSE. This reflects the both the lack of confidence in the currently available
commercial products and a desire to ensure that company methods and approaches will satisfy the
reguirements of future health and safety legidlation.

7.3.5 Act as akey ‘change agent’ to improve the current legal climate

Lastly, there isthe critical issue of how the HSE can be influential in de-coupling issues of blame and
liability from the process of objective investigation. It has already been noted that the increasingly
litigious climate may deter companies from identifying, and documenting, management and
organisational factors that may have contributed to an incident. It is therefore important that the legal
system is perceived as encouraging and not penalising companies that adopt a system-based approach
to incident investigation. 1t may be also appropriate to think of developing more practical incentives
to improve investigation and risk management by introducing relevant insurance incentives.

The HSE could play a strategic role in facilitating such change by generating an active and high-level

dialogue between industry, legal and insurance representatives, with a view to identifying and
committing all partiesto a coherent and productive approach to this difficult challenge.
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Response Form

HSC

HEALTH AND SAFETY COMMISSION

CONSULTATIVE DOCUMENT

PROPOSALS FOR A NEW DUTY TO INVESTIGATE ACCIDENTS,

DANGEROUS OCCURRENCES AND DISEASES

Name of ReSpONdent: .o

AAAIES S,

PoSItion (If @ny): e

(please tick relevant box)

Annex 5

company O employer organisation O
local authority O trade union/employee organisation O
voluntary body O health and safety consultant O
Public Body O private individual O
other (please specify) D o —————————
If you are an employer, how many employees do you have? ...........cccccvvvvviiiiiceennnnn.
If you are not an employer, are you an: employee O
self employed O
other (please specify) I R



Summary of questions:

Q1 Do you agree that the duty to investigate should be incorporated in the
MHSWR?
Yes O No O No opinion O

Q2 If you answered “no” to question 1, what would be your preferred legislative
route?
Please give reasons for your answer.

Q3 Do you agree that the duty to investigate should apply to those accidents
reportable under RIDDOR?
Yes O No O No opinion O

Q4  If you answered “no” to question 3, what range of accidents do you think we

should include within the scope of the duty?
Please give reasons for your answer.
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Q5

Q6

Do you agree that the duty to investigate should apply to “near misses”, but
limited to those dangerous occurrences reportable under RIDDOR?

Yes O No O No opinion O
If you answered “no” to question 5, what scope do you think the duty should

encompass?
Please give your reasons for your answer.

Q7

Q8

Do you agree that the duty to investigate should apply to diseases, but limited
to those reportable under RIDDOR?

Yes O No O No opinion O
If you answered “no” to question 7, what scope do you think the duty should

encompass?
Please give reasons for your answer.
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Q9 Do you agree that the duty holder should be the same person as the one who
has the legal duty under RIDDOR to report accidents, dangerous occurrences
and diseases?

Yes O No O No opinion [
Q10 If you answered “no” to question 9, who do you think should be responsible

for carrying out the investigation?
Please give reasons for your answer.

Q11 Do you agree that an investigation should commence within the timescales
set out in paragraph 32?

Yes O No O No opinion O
Q12 If you answered “no” to question 11, what time limits do you think should be

set for the commencement of investigations?
Please give reasons for your answer.
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Q13 Are the draft regulations’ proposals for keeping a record on investigations

Q14

sensible and workable:

Yes 0O No O No opinion [ ;or
would you prefer to align any record keeping requirements on investigations
with:

O the record-keeping requirements in the MHSWR; or

O the record-keeping requirements in RIDDOR; or

O link them to the requirements in regulation 5, as well as Regulation 3,

of MHSWR?

What arrangements do you currently have in your workplace for record
keeping in respect of the investigation of accidents etc?
(see also question 18)
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Q15 Do you think that the legal duty should be extended to include providing the
investigation findings to others, eg the person(s) involved in the event, or the
employers’ liability insurers?

Please give reasons for your answer.

Yes O No O No opinion O

Q16 Do you have any general points you want to make about the approach we
have adopted in these proposals?
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Q17 We would welcome comments on the assumptions made in compiling the
draft RIA and on its conclusions.

Q18 We would also like to hear from you about the arrangements you currently
have in place for the investigation of accidents, dangerous occurrences and
diseases. In particular, we would like to hear from you about the amount of
time currently spent on the investigation of accidents, dangerous occurrences
and diseases in your workplace.

) Do you currently investigate:

O all workplace accidents, dangerous occurrences and diseases
O some workplace accidents, dangerous occurrences and diseases
O no workplace accidents, dangerous occurrences and diseases

(i) What is the average amount of time, in hours, your organisation spends on
the investigation of:

each accident...................... hrs annual total on accidents.................... hrs
each dangerous annual total on dangerous
OCCUITENCE.....neeeeeeeeeaeaeenn.. hrsS  OCCUITENCES......u e, hrs
each disease annual total on disease
OCCUITENCE....eneeeeeeeeeeeaenen, hrS  OCCUITENCES......eee e hrs



Q18 cont.

comments on above;

Q19 In your view, how well does this document represent the different policy
issues involved in this matter?
(please tick one box)

O very well
O well
O not well
O

poorly

If you answered “not well” or “poorly”, how do you suggest things might be
improved for the future (please add extra sheets if you wish).
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Comments on this consultative document should be sent to:

Neville Higham,

Health and Safety Executive,

Policy Division, SASD,

8 South Wing, Rose Court,

2 Southwark Bridge, London, SE1 9HS.

Tel: 020 7717 6426 (messages)
Fax: 020 7717 6891

By 3 September 2001
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Glossary of acronyms

ACoP Approved Code of Practice

CD Consultative Document

DD Discussion Document

HSC Health and Safety Commission

HSE Health and Safety Executive

HRA Human Reliability Associates

HSWA Hedlth and Safety at Work etc. Act 1974

MHSWR Management of Health and Safety at Work
Regulations 1999

RIA Regulatory Impact Assessment

RIDDOR Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations 1995
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The full text of this and other Consultative Documents can be viewed
and downloaded from the Health and Safety Executive website on the Internet:

www.hse.gov.uk/condocs/
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