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Improving worker involvement — Improving health and safety.
Summary

In this Consultative Document the Health and Safety Commission (HSC) sets
out options aimed at increasing the quality and quantity of worker involvement
in health and safety risk management by voluntary initiatives or by
strengthening the legal requirements for consultation.

The document argues that there are three pillars to a strategy for improving
worker involvement:

e Legislation, setting standards on which to build;

e Guidance on good practice, helping employers and workers to reach
at least the legal minimum standards; and

e Encouragement to strive continually towards best practice, where the
biggest rewards are to be found.

We set out the current position in each of these three areas and then suggest
options for strengthening them. The options we have considered so far are:

¢ Providing and promoting better good practice guidance;
e Developing a framework of voluntary standards of best practice; and
¢ Amending the legislation on worker consultation.

These options are not mutually exclusive. We are looking for the right
balance between the three pillars. We could choose one, two or all of these
options — or other options that you may be able to identify. The option of
legislation is covered in some depth, not because the Commission attaches
more importance to it than the others, but because we have a duty to consult
on regulatory changes and we must make sure that we explain the
implications of any changes thoroughly.

A partial regulatory impact assessment has been prepared and is attached at
annex A.

The three key questions on which we are seeking your views are:
1. Have we got the right legislation, guidance and encouragement?

2. Have we got the balance between these three right? In particular, would
further legislation bring improvements?

3. If we were to propose amendments to the regulations, how can we keep
administrative burdens to a minimum and maximise the impact on
improved health and safety?

There is a form after annex E that summarises all the questions we ask and
which you can use to reply if you wish.
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What is Worker Involvement?

1.

In the Health and Safety Commission (HSC) and Executive (HSE), we
believe that worker involvement is at the very heart of sensible health and
safety management. A workforce fully involved in health and safety
management, and a vibrant system of workplace health and safety
representatives operating in partnership with management are an
essential part of our vision in our Strategy for Workplace Health and
Safety in Great Britain to 2010 and beyond.* Workers know the most
about the jobs that they do, so they are in the best position to help
managers develop safe systems of work that are effective in practice. We
know that effective worker involvement can reduce accidents and ill
health. So if we are successful in realising our vision, we will have
healthier workers working in more competitive and successful
organisations. This will happen because workers will have a real stake in
the organisations they work in and be more committed to their success.

“...worker representation and consultation in the UK have a significant role to play in
improving health and safety at work. They have the potential to raise health and safety
awareness amongst both workers and managers, effect improvement in arrangements for
managing health and safety, improve the practical implementation of these arrangements,
and contribute to improved health and safety performance.

Most importantly they represent means by which workers’ voice can be heard and acted
upon to the benefit of those that experience the risks of the production process”.

David Walters et al.: HSE Research Report 363, “The role and effectiveness of
safety representatives in influencing workplace health and safety”

“I don't think we could be where we are in performance without participation. We clearly
have a better performance, less loss time accidents, less injuries, less absentees
associated with illness. That's direct. You will see it indirectly in productivity. Quite frankly,
a safe workplace and orderly workplace becomes the productive workplace.”

Large manufacturing company

“We recognise that our workers are the experts on the shop floor. They are the people
doing the job. They, more than anyone, know the risks involved.”

Bob Mitchell, Operations Director, Geocel (small firm)

It may be helpful at this point to give some definitions, so that we are all
clear about what we are talking about in this Consultative Document. We
have borrowed some of these definitions from the Advisory, Arbitration
and Conciliation Service (Acas):?

e Employee communications means the provision and exchange of
information and instructions that enable an organisation to function
efficiently and employees to be properly informed about developments.

" HSC: Strategy for Workplace Health and Safety in Great Britain to 2010 and beyond, 2004
http://www.hse.gov.uk/aboutus/hsc/strategy.htm

2 http://www.acas.org.uk
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e Consultation is the process by which management and employees or
their representatives jointly examine and discuss issues of mutual
concern. It involves seeking acceptable solutions to problems through
a genuine exchange of views and information. Consultation does not
remove the right of managers to manage — they must still make the
final decision — but it does impose an obligation that the views of
employees will be sought and considered before decisions are taken.
Consultation requires elements of two-way communication in good

time.

e By involvement we specifically mean the development of relationships

between workers and employers based on collaboration and trust and
nurtured as part of the management of health and safety. This goes
further than simply consulting workers. It involves a commitment to
solving problems together.

3. We can represent these three types of activity in a diagram:
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4. Current legislation® sets a framework of fundamental standards of worker
involvement in health and safety. It requires employers to give employees
information, instruction and training (we termed this “employee
communications” above) and to engage in consultation with employees.
These are the most basic forms of worker involvement, but it is essential
to get them right. They form the foundation for the final stage of worker
involvement that, though not specifically required by law, involves the
sorts of changes in behaviour in managers and workers that will lead to
safer and healthier workplaces. But this final stage — full involvement or
participation — is difficult to legislate for. It requires the development of
relationships of collaboration and trust. We want to encourage
organisations and their staff to push continually towards this goal, pointing

®The Safety Representatives and Safety Committees Regulations 1977, SI 1977 No. 500; The Health and Safety
(Consultation with Employees) Regulations 1996, SI 1996 No. 1513; and The Offshore Installations (Safety
Representatives and Safety Committees) Regulations 1989, SI 1989 No. 971.

Safer,
healthier
workplaces
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to examples of such best practice and the benefits some organisations are
gaining.

One manager in a large manufacturing company described the benefits of participation in
the following way:

“It's job enrichment, it's employees identifying with the company. It's them feeling that
they matter in the scheme of things. You can see it when you walk through a place if
people have their heads down and don't look happy, as opposed to some people coming
through and waving to you and wanting to share the things. So you do see the benefit in
these ways.”

A worker recognised that training and education can have an important part to play in
improving commitment to health and safety:

“I think the more information that you give people, or the better educated they are with
health and safety, the more they are ready to accept. During the time that I've been here,
I've received training, etc... If | hadn'’t received that type of education | don’t know
whether | would have the interest, and drive for safety as | have. A knowledge of why
you're putting something in place. To me that's how you progress.”

5. We can put some numbers on how many employers are at what stage in
the diagram above. From the Workplace Health and Safety Survey 2005
(WHASS)* we know that 13% of employers as a whole undertake no
worker consultation on health and safety at all. The picture is not wholly
bad, however: 85% of employers with fewer than 25 employees say they
regularly discuss health and safety issues with their workforce, and 52% of
employers with more than 25 employees say they have a joint committee
of managers and workers to discuss health and safety.

6. Nevertheless, only in around 37% of workplaces are workers fully involved
when health and safety procedures, instructions and rules are developed
or reviewed. Thus, even where employees are consulted, worker
involvement seems to fall short of the full engagement that, we believe,
will lead to the greatest rewards in terms of better health and safety.

The Role of Trade Unions

7. Trade unions share with employers and the Government an interest in
keeping people at work safe and healthy. Indeed, developing better
worker involvement in health and safety presents excellent opportunities
for trade unions to work in partnership with employers. Clearly, trade
unions are an important means by which workers can have a voice in the
management of their health and safety. Trade unions train their safety
representatives to a high standard and we know that safety
representatives appointed by trade unions are particularly effective at
ensuring safer and healthier workplaces.®

* Workplace Health and Safety Survey Programme. “2005 Employer Survey First Findings Report”.
http://www.hse.gov.uk/statistics/pdf/whassel.pdf

® HSE Contract Research Report RR363, “The role and effectiveness of safety representatives in influencing
workplace health and safety”, http://www.hse.gov.uk/research/rrpdf/rr363.pdf
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“It was a breath of fresh air to have a management that made it clear what it wanted, and
then engaged with the employees to find the best way of delivering some very tough
changes”

T&GWU Senior Shop Steward

“The Partnership approach between Transco and its employees demonstrates
commitment and involvement, which helps to sustain focus and improvements in health
and safety.”

GMB Chairperson, Transco Joint Industrial Council

8. We want to continue the good work of trade unions in actively involving
employees in health and safety. Indeed, the Government’s Health, Work
and Well-being strategy® says that “we will seek to develop the
constructive and supportive role of safety representatives” to help to
create and maintain healthy workplaces. Where they exist, trade union
safety representatives often represent the whole workforce and not just
those who are trade union members. However, only about half of
employees in Britain work in workplaces where there are trade union
members (and this drops to only about one-third in the private sector).’
We also need to promote worker involvement where there is no trade
union recognition, and in small businesses where safety representatives
and committees may not be the most effective means of consultation.

9. The challenge we face is how to put in place arrangements to ensure
more and better worker involvement in health and safety in every
workplace. We need to expand the base of employee involvement in
health and safety management to cover the whole workforce.

How Can You Help?

10. The purpose of this Consultative Document is to seek the views of
business, the public sector, the not-for-profit sector and the workers who
work in them, on how we can ensure that more workers are actively
involved in health and safety risk management. We suggest a range of
options including guidance, legislation and encouragement of more
innovative approaches, but we would be glad to hear your ideas. Please
let us know what you think. Annex E tells you how to get in touch.

The Three Pillars

11.Since the introduction of the Safety Representatives and Safety
Committees Regulations 1977 (“SRSC”) and the Health and Safety
(Consultation with Employees) Regulations 1996 (“HSCWE”) and their
offshore counterparts there has been considerable debate about the best
way to achieve full worker involvement in health and safety in the
workplace. In 2000 we published a Discussion Document® that explained
why we believe that it is beneficial, and asked some broad questions on a

® http://www.dwp.gov.uk/publications/dwp/2005/health_and wellbeing.pdf

’ Grainger, H and Holt, H: “Trade Union Membership 2004", DTI, 2004

8 HSC, “Employee consultation and involvement in health and safety”, 2000,
http://www.hse.gov.uk/consult/disdocs/dde12.htm
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range of options for promoting wider employee involvement. As a result
we have developed some new initiatives, which are being taken forward
through HSE’s Worker Involvement Programme (see annex B). However,
we also said in 2000 that we would consult you separately on specific
proposals including legislative changes, and this document now fulfils that
commitment.

12.We believe there should be three main pillars in our strategy to achieve
full worker involvement:

e Legislation, setting standards on which to build;

e Guidance on good practice, helping employers and workers to reach
at least these standards; and

e Encouragement to strive continually towards best practice, where the
biggest rewards are to be found.

13.We will briefly discuss these three pillars in turn and our first thoughts on
how they might be strengthened. The next section will then consider in
more detail our options for strengthening them. What we are trying to do is
to make sure that we have the best combination of things in place to
encourage worker involvement. That may involve strengthening more than
one pillar, or indeed, all of them. The options we suggest below are not
“either/or” choices: we’re not saying we should only produce guidance on
good practice, or that we should only amend the legislation. We could do
one, both or neither.

Legislation

14.The purpose of the current legislation (see annex C) is to provide a broad
framework of fundamental standards for consultation with employees and
safety representatives, within which organisations can develop effective
working arrangements. But the principal regulations (the SRSC) date from
the 1970’s when the world of work was very different. They may not reflect
modern-day work practices and workplaces. And even though the legal
requirements exist, we know that many workers are still not consulted.
Strengthening the regulations may be one of the triggers that are needed
to increase worker involvement and consultation. In 2003, we considered
the case for merging the SRSC and HSCWE Regulations, to produce a
single set of regulations for the modern world of work. However, the
resulting regulations would, we believe, have been extremely complicated
and bureaucratic. We therefore decided not to pursue this option further.
However, we believe it is possible that smaller changes may help deliver
the improvements we seek.

15.We are therefore consulting on the possibility of amendments to the SRSC
Regulations 1977 and the other consultation regulations that would create
new duties to:

a) Consult safety representatives or representatives of employee
safety on risk assessments; and

b) Respond to representations made by a safety representative or
representative of employee safety.
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We also considered an amendment to clarify the circumstances in which
safety representatives need not be employed at the workplace of the
employees they represent, but we have concluded that such a change is
unnecessary onshore. The law onshore does not currently prevent safety
representatives being appointed (or representatives of employee safety
being elected) to cover more than one workplace. We discuss the position
offshore below.

16.We have not included any draft amending regulations for your
consideration at this stage. We are asking about the principle, not about
the detail.

17.The costs these amendments will impose on business could be high and
the benefits are currently intangible and largely unquantifiable. We will
need further evidence from you to be satisfied that the benefits of the
amendments would outweigh their costs. In addition, we do not believe
that this sort of compliance-led approach alone will secure the changes in
“hearts and minds” that are essential to long-term improvements in worker
involvement. There are other tools for persuading employers and
employees to work together, and we need to consider what is the right
balance between them.

Guidance

18.We have published an Approved Code of Practice (“the Brown Book”)®
and guidance on the SRSC Regulations. HSE has published guidance on
consulting employees in “Consulting employees on health and safety — A
guide to the law”,*° and specific guidance on the HSCWE Regulations™
and their offshore counterparts.** However, much of this guidance is about
what the law requires, rather than saying what practical things can be
done. HSE’s Worker Involvement Programme is therefore developing
additional guidance for employers and safety representatives.*® This
includes case studies showing examples of good practice and successful
worker involvement initiatives — examples of “what works”. Producing and
promoting better guidance may help organisations and their workers take
steps towards more and better worker involvement. But just giving
organisations guidance on how to consult workers better — while it is
probably a necessary first step — is not going to be sufficient to move
organisations on towards full participation, that third step in the process of
worker involvement where organisations and their workers reap the
greatest benefits.

° HSC, “Safety Representatives and Safety Committees”, third edition, 1996.

Y HSE “Consulting employees on health and safety: A guide to the law”, INDG232
http://www.hse.gov.uk/pubns/indg232.pdf

" HSE, “A guide to the Health and Safety (Consultation with Employees) Regulations 1996”, L95, 1996.

2 HSE, “A guide to the Offshore Installations (Safety Representatives and Safety Committees) Regulations 1989”,
second edition, L110, 1998.

'3 http://www.hse.gov.uk/workers/index.htm
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Encouragement

19. As well as giving guidance on good practice in consultation, HSE’s
Worker Involvement Programme is seeking to encourage all organisations
and their workers to adopt best practice in worker involvement, going
beyond simply what the law requires in search of the benefits that many
modern organisations are starting to reap from involving their workers.

20.We think part of this will require improving access for employers and
workers to ways in which they can improve their communication and other
“soft” or “people” skills. If they improve their skills in these areas, they will
be better able to develop effective partnerships, based on trust and
cooperation. HSE is looking into what can be done in this area through a
research project within its Worker Involvement Programme. Once the
results of that research are available, we will develop a strategy for putting
them into effect.

21.0ur Workers' Safety Adviser Challenge Fund has, for the past two years,
been giving funding to groups of organisations who want to stimulate
better worker involvement in health and safety through the intervention of
a Workers' Safety Adviser (“WSA”). WSAs visit participating organisations
at the invitation of the employer and work with both managers and workers
on producing sustainable improvements in health and safety through
better worker involvement. It is now in its final year and we have seen
some notable successes. We will be considering whether and how we
should continue the WSA initiative during 2006. You can find out more
about the WSA Challenge Fund at http://www.wsa-cf.org.

22.The Worker Involvement Programme's counterpart, the Business
Involvement Programme, has developed two indicators (the Corporate
Health and Safety Performance Index, CHASPI, for larger organisations
and the Health and Safety Performance Indicator for smaller ones) that
organisations can use to measure and benchmark their health and safety
performance. Both of these indicators involve consideration of the degree
to which workers are involved in health and safety management. For
smaller organisations, HSE is encouraging insurers to consider using the
SME indicator when determining insurance terms. Our hope is this will act
as an incentive to such organisations to improve the quantity and quality
of the worker involvement they do. For more information on the indicators,
see http://www.chaspi.info-exchange.com and
http://www.businesslink.gov.uk/bdotg/action/haspi.

23.Workplace Health Connect, the pathfinder occupational health and return
to work service launched in February this year, is another way in which we
are encouraging employers and workers to work better together.
Workplace Health Connect advisers will, as a matter of course, discuss
the importance of working together towards solutions to health problems
at work.

24.We think that another way we can strengthen this pillar is by developing a
framework of voluntary standards of best practice for worker participation
in health and safety. This type of initiative is already being tried in some
sectors such as construction and the oil and gas industries, and in dealing

10
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with issues such as stress. We could look to develop standards suitable
for different industry sectors, employment patterns or size of organisation,
through partnerships between HSE, trade unions and industry sectors or
trade associations.

25.1n doing all of these things, we need to remember that organisations rarely
see worker involvement in health and safety as a distinct subject on its
own. First, worker involvement in health and safety is a means to an end —
less ill health and fewer injuries — not an end in itself. It is only one part of
developing and maintaining sensible health and safety risk management
systems. Second, many organisations recognise the benefits of worker
involvement in lots of areas of decision-making, not just health and safety
risk management. We therefore need to integrate what we do on worker
involvement with other aspects of our own work and that of other
Government departments, such as the Department of Trade and Industry,
and of the Scottish Executive and Welsh Assembly.

General Questions

26.We first need your views on whether you think we have the right basic
framework of employee communications and consultation on which
cooperation and partnerships can build. We then want your views on how
we can extend this to full participation and involvement. So, first we have
two broad questions:

Q1: Have we got the right legislation, guidance and encouragement?

Q2: Have we got the balance between these three right?

Options for Strengthening the Pillars

27.We want to find a way forward which will fulfil our aim of ensuring that
employers and workers are ready, willing and able to work in partnership
and engage in sensible health and safety management together. As we
have said, we are looking for the right balance of legislation, guidance and
encouragement. We have thought of a number of options we can consider
to persuade people to take further action in each of the three areas
suggested by the “pillars”. It is possible that some or all of the aims of
improved worker involvement could be achieved by one, two or a
combination of all the options suggested, but if you have other ideas that
you think will help or work better, please tell us about them. We are
always willing to listen.

The Guidance Pillar

Option A — Better guidance. HSE could produce new guidance on
consultation to replace or supplement the existing guidance on the
regulations.

28. Since the current regulations and guidance were formulated, health issues
such as work-related stress and musculoskeletal disorders have become
better recognised as major contributors to ill health at work. In the same

11
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period there have been major changes in the way we work, such as lean
production systems, and an increase in agency working and flexible work
patterns such as part-time and homeworking. It is arguable that existing
guidance on consultation, does not promote a flexible, innovative
approach to securing employee involvement in risk management —
involvement that is vital to maintaining safe, healthy and productive
workplaces. HSE could work with employers, trade associations and trade
unions to revise and improve the existing guidance. We know that smaller
organisations think that having high quality guidance is particularly
important.

Possible benefits

29.Revising existing guidance, or producing comprehensive new advice,
would give us the opportunity to provide practical help and examples on
issues that are not well covered at present, such as arrangements and
facilities to enable workplace health and safety representatives to perform
their functions. We would also be able to clarify the existing guidance on
issues that can sometimes be misunderstood, such as aspects of time off
for safety representatives’ training. This could help employers devise more
effective risk control measures — through cooperation with their employees
— that are better implemented and better used. This could lead to
reductions in ill health, injuries and sickness absence. The costs of
reading the guidance and putting it into practice could easily be
outweighed if it helped prevent just one serious injury or case of ill
health.™

30. The advantages of new or revised guidance are that it could be produced
relatively quickly.

Possible drawbacks

31.We cannot be sure that new guidance alone will result in significant
changes in current consultation practices.

Q3: Do you think the existing guidance should be improved? If so, in what
way? (For example, do you think case studies are helpful?) What other
sort of guidance would you find helpful?

The Encouragement Pillar

32.We are already encouraging best practice in the ways we outlined above.
Matters are not yet far enough advanced on the issue of “soft” skills for us
to make any proposals in that area yet, but there are two other issues on
which we would welcome your views.

33.First, an evaluation of the WSA Challenge Fund is under way. So far, the
results have been promising, although we need to see whether the
positive changes seen in workplaces that WSAs visited in the first year of
the fund are sustained over time. If the results continue to be positive, we

* HSE’s website gives information on the business and economic costs from not managing health and safety
adequately: http://www.hse.gov.uk/costs/index.asp

12
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may wish to undertake another initiative using WSAs, though simply
repeating the Challenge Fund may not be the best way forward.

Q4: Based on what we know so far, do you think that we should promote a
further voluntary initiative like the WSA Challenge Fund, once it ends in
March 20077? If so, what form should such an initiative take?

34.Second, we would like your views on another option.

Option B — A modern framework for worker involvement using voluntary
standards

35.HSE could work in partnership with industry groups or sectors and trade
unions to produce a framework of standards of best practice in worker
involvement on health and safety that would give organisations and,
where they are recognised, trade unions, objectives to achieve and
specific areas to be addressed. The standards would be voluntary, but
could be used as an example of best practice against which to benchmark
Or assess progress.

36. The intention is that employers and workers would choose to adopt them
to provide a:

e Starting point, based on best practice, for discussions about local
worker involvement agreements;

e Way of benchmarking organisations’ performance in worker
involvement in health and safety;

e Spur to continuous improvement in health and safety risk
management; and

e Demonstration to potential customers and potential employees that
the organisation is serious about good people management.

37.HSE is already working with some industry sectors such as construction to
help them develop their own campaigns and guidance on worker
involvement, with examples of consultation schemes from their own
industry. The oil and gas industries have developed their “Step Change”
pro%gamme offshore which has important elements of worker involvement,
too.

37.So, for example, in the construction industry, our Construction Industry
Advisory Committee (CONIAC), which includes trade union and employer
representatives, has developed a “Declaration on Workforce Engagement
to promote change in the industry. A range of methods of engaging the
workforce are being taken forward by major contractors, allied to a growth
in adoption of behavioural techniques to reduce unsafe actions as
precursors to accidents. The construction sector has one of the lowest
rates of trade union membership, at around 12%, and so voluntary,
employer-led initiatives supported through CONIAC are a significant part
of current improvements in worker participation in health and safety

!® Step change in the oil and gas industry http://step.steel-sci.org/publications/main_publications_fs.htm

13
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management. Case studies published on the HSE website'® demonstrate
the progress that major projects such as Heathrow Terminal 5 and the
Channel Tunnel Rail Link have made in the last two years.

38.We could extend this type of initiative by developing standards of best
practice for different industry sectors, employment patterns or size of
organisation. We know that employers are willing in principle to involve
workers, but they are unsure how to do it and what the benefits are. A
framework of voluntary standards could provide what employers and
workers need to do more. Evidence of the standards’ effectiveness will be
vital to persuade other employers and workers to take them up.

39.We're not sure whether a voluntary standards approach will be right for
smaller organisations. We will want to test out the ideas with small firms
and see how we can make sure that the standards are as relevant to them
as they are to larger organisations.

Possible benefits

39.This approach has been welcomed in other “people management” areas
such as stress, through the adoption of HSE's stress management
standards.!’ Voluntary standards could provide a means to develop best
practice models of worker involvement, while offering flexibility for the wide
range of industries, management systems and patterns of employment
that make up the modern world of work.

Possible drawbacks

40. The standards approach is voluntary and might not influence those
employers who are less willing to engage in worker involvement.

Q5: Do you believe that a framework of standards of best practice would
be a useful and effective tool to encourage worker involvement? Would
you — as an employer or a safety representative — use such a tool in your
own workplace?

The Legislation Pillar

Option C - Legislative changes. These proposals relate to possible
amendments to the Safety Representatives and Safety Committees
Regulations 1977 and other consultation regulations.

This section is long because we have to explain and ask you about the
detailed impact of potential changes to the legislation. Its length does not
mean we necessarily attach any more importance to it than the other options.

41.We have considered two amendments to the legislation on worker
consultation on health and safety, specifically in relation to:

a) A new duty to consult safety representatives on risk assessments;
and

'® http://www.hse.gov.uk/construction/engagement/index.htm
" Management standards for work related stress http://www.hse.gov.uk/stress/standards/index.htm

14
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b) A new duty to respond to representations made by a safety
representative.

42.As we have said, existing consultation legislation dates from the 1970’s
when the world of work and employment was very different, and may not
reflect modern day work practices and workplaces. The term
“consultation” is interpreted widely. Introducing some additional specific
areas for involvement of safety representatives could strengthen the
regulations and lead to changes in behaviour.

43.We believe that, as far as possible, employees and safety representatives
in all workplaces should be given the same opportunities, and therefore
that the possible amendments would apply both onshore and offshore. We
consider the amendments in relation to SRSC and their offshore
equivalents first, and then consider their possible extension to the 1996
consultation regulations.

A duty to consult safety representatives on risk assessments

44.0ur Approved Code of Practice on the Management of Health and Safety
at Work Regulations 1999 states that “The risk assessment needs to be
practical and take account of the views of employees and their safety
representatives who will have practical knowledge to contribute.”
However, there is no specific duty in regulations for employers to consult
safety representatives on risk assessments.

45. Nevertheless, risk assessment is at the heart of sensible health and safety
risk management and if employers assess risks without involving
employees in the process, then the employees’ contribution to health and
safety risk management can be only superficial at best. Organisations that
are good at managing health and safety create an effective framework to
maximise the contributions of individuals and groups. Consultation with
workers and their representatives over health and safety risk assessments
in such modern workplaces is the norm.

“We've got a good set of managers and they are working to bring their staff into the risk
assessment process so they're as involved as possible...staff get a lot out of it because it
gets them into the swing of health and safety...some of them even enjoy it!”

Large manufacturer, senior manager

46.We could therefore introduce a specific duty in the regulations to require
the employer to consult safety representatives on health and safety risk
assessments to stimulate them to involve their staff more actively in health
and safety, where adequate worker consultation mechanisms are not
already in place.

Possible benefits

47.The possible benefit of such a duty would be that it should ensure that risk
assessments are more accurate and lead to the development of practical
and practicable systems of work, which would have better buy-in from
workers. This would lead to their more effective use and consequent
better risk control.

48.We know that many organisations already involve their employees in the
risk management process, and such a duty will not affect the way they
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already conduct their risk assessments. This change to the legislation
would act as a trigger for more consultation by those employers who are
reluctant to involve employees.

Possible drawbacks

49.

50.

51.

A duty to consult safety representatives on risk assessments could be
seen as an additional administrative burden, particularly if it is associated
with additional record-keeping requirements. Additional guidance may be
necessary to ensure that this duty results in effective consultation and
practical outcomes on significant issues. Some stakeholders are
concerned that legislative changes would only increase bureaucracy, and
do nothing to promote the spirit of trust and cooperation that is needed to
secure true involvement and partnership.

Because the new duties apply to dealings with safety representatives and
representatives of employee safety, an effect of these changes may be to
encourage employers to try to consult employees directly, rather than
through representatives. This would be self-defeating because consulting
all employees directly could be expensive and time-consuming for many
organisations. Employers may therefore consult only superficially in this
way, reducing the effectiveness of the consultation process.

An unintended effect of the changes may be to encourage employers to
think just about what the law requires and focus on the process of
consultation, rather than concentrating on the outcome (better
relationships and so, better control of risks). So consultation may become
an ineffective “box-ticking” exercise, perhaps just to be able to
demonstrate compliance, but without any of the behavioural changes
needed.

Issues for consideration

52.

53.

54.

Particularly in large organisations, people carry out risk assessments
almost daily, as people and processes change. Such assessments may
not need to be recorded, depending on how significant the changes are.
We need to make sure that any duty to consult safety representatives on
risk assessments is proportionate. Neither managers nor safety
representatives will wish to be swamped by carrying out and responding to
consultations on every single risk assessment in the organisation.
Moreover, in some cases, the risk assessment will involve needing to
know personal information about a particular employee. There may,
therefore, be issues about permitting disclosure of personal information to
safety representatives.

It is envisaged that the duty to consult safety representatives on risk
assessments will apply to any risk assessments specifically required
under health and safety law, such as the Management of Health and
Safety at Work Regulations 1999, the Manual Handling Operations
Regulations 1992, and the Control of Substances Hazardous to Health
Regulations 2002.

The consultation process should be fit for purpose and will depend on the
size of the organisation and the complexity of their operations. We do not
want to insist on “one size fits all” procedures that could impose a
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bureaucratic burden. While involvement of employees in risk assessment
would be beneficial, this does not necessarily mean that there has to be
lengthy consultation on every individual assessment — this would be
impractical.

55.The aim is, therefore, that there should be involvement in the overall
mechanism of risk assessment and in significant assessments, updates
or amendments. Consultation with safety representatives on risk
assessments which affect only an individual, such as an individual display
screen equipment assessment on a computer work station, would not
usually be desirable or beneficial. However, where it is considered to be
beneficial, the employee affected should be asked if they consent to their
personal information being shared with safety representatives. If they
withhold their consent, the employer would not be obliged to consult safety
representatives on that assessment.

56.What counts as “significant” in a particular instance should be subject to
agreement between the employer and safety representatives. HSE would
produce guidance to help organisations and their workers jointly decide
the sorts of assessment that are significant.

Q6: Do you agree that a duty on employers to consult safety
representatives on the overall mechanism of risk assessment and on
significant assessments would be helpful? Are our proposals practical?

Q7: What other measures do we need to take to make sure this does not
become bureaucratic or simply a paper exercise?

A duty to respond to representations made by a safety representative.

57. Statutory safety representatives have the function of making
representations to the employer on hazards, dangerous occurrences,
accidents, complaints or other matters affecting health, safety and welfare
at work. In addition, employees are required to cooperate with their
employer on health and safety matters. However, there is no
corresponding duty on employers to respond to safety representatives’
representations and we know that some safety representatives are
concerned that their representations are not dealt with adequately.

58.In some organisations, systems of communication are already in place to
provide feedback to workers on health and safety matters. The
introduction of a duty on employers to consider representations in good
time, and to address in a reply the substance of the representation, could
help ensure that such communication systems are established where they
do not currently exist.

Possible benefits

59. The benefit of such a duty would be that it could encourage a better
dialogue between employer and workers, and ensure active engagement
in the health and safety system. Workers might feel that they can have a
real influence on how their health and safety is being managed, and so be
more willing to be engaged.
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Possible drawbacks

60. A duty to respond to representations could result in bureaucracy if it is not
handled sensibly. In addition, there is a risk of formalising (and therefore
making less effective) what may already be a healthy working relationship
between managers and safety representatives.

Issues for consideration

61. Although in principle the representation and response would not need to
be in writing, it is difficult to see how employers could easily prove that
they had discharged their duty without a written record, and so that
everyone is clear what the representation was. To avoid excessive
bureaucracy in dealing with what may be relatively minor matters, we
would expect managers and workers to cooperate sensibly. Organisations
would be expected to develop their own systems of records that suit their
own situation and nothing would be prescribed in the legislation.

62.Issues could be raised by detailed written representations or through other
avenues such as Safety Committees, where the request could be
recorded in the minutes. Alternatively, a specific written response could be
required only where the safety representative has requested such a
response. Something as simple as a book in which safety representatives
or employees could note their concerns, and employers note their
response and action taken might be enough. Other means of recording
representations and responses would be possible, where disability,
language or cultural issues make this preferable.

63. Guidance would set out how to judge whether a response is a suitable and
sufficient reply to the substance of the representation and what is a
reasonable time to wait for a response, though we would expect managers
and safety representatives to set up a process to resolve any such
disagreements. There are already established procedures for consultation
in considering and responding to requests from employees in different
situations, such as an application to work flexibly, outlined in guidance
from the DTI.'® The guidance and procedures may be applicable or
adaptable to situations where representations are received from safety
representatives on health and safety matters.

Q8: Do you agree that employers should have a duty to respond to
representations from safety representatives? Do you consider that written
representations and responses would be necessary? What sort of
systems do you think would work?

Q9: What do you consider to be a “reasonable” time for a response?

64.As discussed above, we do not intend to introduce formality into what
might be a good working relationship, and thereby defeat the aims of the
legislation. We would prefer to set the principles in legislation and develop
guidance on how to operate systems in practice. There is no one best way

'8 DTI, “Flexible working. The right to request and the duty to consider. A guide for employers and employees.”
http://www.dti.gov.uk/er/individual/flexwork-pl520.pdf
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to suit all situations, so guidance would offer a better all round solution
than an Approved Code of Practice.

“Roving” safety representatives

65.

66.

67.

68.

It has been suggested to us that we consider amending the regulations to
permit the appointment of “roving” safety representatives. These are
safety representatives who fulfil one of the following criteria. They are:

a) Employed by the same employer but do not work at the same place
as the people they represent; or

b) Not employed by the same employer but do work at the same place
as the people they represent; or

c) Neither employed by the same employer nor work at the same
place as the people they represent.

Currently, the SRSC Regulations permit the appointment of
representatives of type (c) only by the actors’ union Equity and by the
Musician’s Union, to allow for the fact that actors and musicians rarely
work for the same employer or at the same premises for any substantial
period of time. Elected safety representatives offshore are appointed to
specific constituencies only and are specifically precluded from holding
such a position on more than one installation at a time.

Permitting the appointment of roving representatives of types (b) and (c)
above more widely raises difficult issues such as who pays the
representative, entry into third-parties’ premises and trade union
recognition. There is no consensus on how to solve these problems and
we are making no proposals on them in this document.

However, it has been suggested to us that we should change the law to
permit roving representatives of type (a) in any workplace where trade
unions are recognised. HSE has looked at this suggestion and has
concluded that the law already permits this type of “roving” safety
representative. Changing the law is therefore unnecessary. We do
believe, however, that improvements should be made to the guidance to
the regulations to ensure that this is made clear. We believe that clearer
guidance will help both employers and workers to ensure that the best
arrangements for representation can be made.

Possible extension of the amendments to the Health and Safety (Consultation
with Employees) Regulations 1996

69.

70.

The HSCWE Regulations apply where there are employees who are not
represented by trade union-appointed safety representatives. The
regulations require the employer to consult every such employee on
matters relating to their health and safety either directly or through
“representatives of employee safety” elected from among and by the
employees. The law does not permit the appointment of “representatives”
by managers.

Like trade union safety representatives, representatives of employee
safety have the function of making representations to the employer on
health and safety matters that affect the group of employees he or she
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represents. Extension of the proposed amendments to HSCWE would
mean that employers would be under a duty to consult elected
representatives of employee safety, where they exist, on risk
assessments, and also to respond to representations from them.

70.The duties would apply only if there were elected representatives. There
would be no corresponding duty to consult individual employees on risk
assessments, nor to respond to any issues raised by individual
employees.

71.The HSCWE Regulations allow for the election of representatives of
employee safety to represent groups of employees. There is nothing to
preclude representation of employees at more than one site, providing
these are part of a specified “group”. The employer can decide whether to
consult directly with employees or with representatives of employee
safety. They will therefore have to consult with all workers at all sites by
one means or the other and they can decide on the best way to do this. It
is therefore within the employer’s control whether representatives
represent fellow employees at other sites, and within the employees’
control to elect their representatives. There is, therefore, no need to
change the law to clarify whether representatives of employee safety can
represent workers at workplaces other than the one where they work.
Again, we do believe that improvements could be made to the guidance
on the regulations to ensure that this is made clear. We believe that
clearer guidance will help both employers and workers to ensure that the
best arrangements for representation can be made.

Possible benefits

72.1f a trade union is not recognised or has not appointed safety
representatives, extension of the amendments to the HSCWE Regulations
would give representatives of employee safety in such situations equal
rights to trade union safety representatives, and further encourage
employee consultation.

Possible drawbacks

73.Because the new duties apply to dealings with safety representatives, an
effect of these changes may be to encourage employers to try to consult
directly with employees, rather than through elected safety
representatives. This would be self-defeating because consulting directly
with all employees could be expensive and time-consuming in all but the
smallest organisations. Employers may therefore consult only superficially
in this way, reducing the effectiveness of the consultation process.

Q10: Do you agree that both the proposed duties should be extended to
include consulting and responding to representatives of employee safety
under the HSCWE Regulations? If not, why not?
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Final Questions on All the Options

74.We have some final questions about all the options.

Q11: First, we would like to know whether the options suggested (in
whatever combination) will, in your opinion, achieve the aim of also
including those who do not have access to a safety representative
(whether appointed by a trade union or elected by the workforce) — for
example, people who work in very small organisations. If not, what do you
think would work better for such people?

Q12: Second, if we were to propose legislative amendments, how can we
keep administrative burdens to a minimum and maximise the impact on
improved health and safety?

Q13: Third, our resources are always limited, and we may not be able to
do everything we need to do straight away. We will need to make choices
about what options to carry forward first. So, please would you tell us
which option (whether it is one of ours, or a suggestion of your own) will, in
your opinion, be the single most effective thing we can do, and why.

Regulatory impact assessment

75.When preparing proposals for regulations or other kinds of regulatory
activity, HSC is required to submit to Ministers for their approval a
document known as a Regulatory Impact Assessment or RIA. An RIA:
describes the issue that has given rise to the need for regulation;
compares various options; and identifies costs and benefits, to assist
informed public debate about regulation. At this stage, where we are
consulting on options, we have to prepare what is called a “partial” RIA for
this proposal, which is reproduced at annex A. We would be grateful for
your views on it, and for any information you have that would help to
improve it. As we said earlier, we need more evidence to be convinced
that benefits will outweigh costs.

76.There are gaps in the information available to help us quantify the costs
and benefits of the 